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IN THIS ISSUE 


Legislative Responsibility 


The quality of a legislature, the integrity 
and capacity of its members, the efficiency 
of the methods by which tt passes laws 
and supervises the conduct of the execu- 
tive, must continue to be of significance to 
a nation’s welfare.—James Bryce. 


LEGISLATIVE ORGANIZATION and procedure has been a major 
concern of the Council of State Governments from its very 
beginning, and articles dealing with various aspects of the 
legislative process have appeared frequently in STATE 
GOVERNMENT. The Board of Managers of the Council has 
authorized the appointment of a committee on legislative 
processes and procedures to study state legislatures and to 
report its findings to the states. 

The federal congress and the states’ legislatures have in 
recent years become increasingly aware of their responsi- 
bility for the supervision of the executive branch of govern- 
ment to the extent that legislative intentions be translated 
into administrative practice. But, the existence of an inde- 
pendent representative executive branch poses a problem 
of legislative-executive relationship quite unlike that found 
in parliamentary government. Faced with a need for ever 
closer cooperation between the legislature and the execu- 
tive in resolving the seemingly ever increasing problems of 
contemporary society, the legislature has found equally 
increasing difficulty in insuring the accountability of the 
executive in accordance with traditional American political 
conceptions and, at the same time, cooperating with the 
executive in the enactment of wise and necessary legislation. 

Legislative dissatisfaction with administrative methods 
and policies has resulted in state and federal legislative in- 
vestigations of the administrative process and there has 
been a trend in the states toward legislative determination 
of administrative procedures and the codification of admin- 
istrative rules and regulations. In considering specific prob- 
lems of legislative supervision of the public service the 
larger aspects of the legislative-executive relationship need 
to be kept in view. State GoveRNMENT is therefore happy 
to carry in this issue two articles dealing with the under- 
lving problem of perfecting the legislative-executive rela- 
tionship. 

“Legislative Responsibility for the Public Service,” by 
Leonard D. White (see page 195) was one of a series of 
six addresses delivered at the University of Alabama as a 
part of the Southern Regional Training Program in Public 
\dministration. The editors of STATE GOVERNMENT are 
indebted to Mr. Roscoe C. Martin, Bureau of Public Ad- 
ministration, University of Alabama, for permission to 
print Mr. White’s paper. 

“The Reform of Administrative Procedure in California,” 
by Ralph N. Kleps (see page 200) describes the judicial 
council survey of administrative agencies undertaken, 1943 
through 1945, at the direction of the California Legislature. 
\s director of the survey and now Chief of the Division of 
Administrative Procedure in the Department of Professional 
and Vocational Standards, Mr. Kleps is unusually prepared 
to deal with the practical problems involved in establishing 
and enforcing standards of public administrative procedure. 


Federalism in Australia and New Zealand 


CONTINUING A SERIES of articles on federalism abroad, 
Leslie Lipson (page 208) and F. A. Bland (page 204) out- 
line the trend toward centralized government in New Zea- 
land and Australia. The experience of New Zealand with 
federalism was brief, and affords illustration of what may 
happen when a nation moves rapidly from a federal to a 
centralized constitution. The difficulties resulting from the 
multiplicity of local authorities which Mr. Lipson describes 
suggest that centralization does not invariably correct 
domestic inter-jurisdictional problems which disturb the 
critics of federalism. 

In Australia, the trend toward centralization has been 
slower and less decisive. The federal government has exer- 
cised for war purposes far-reaching authority which will be 
apparently relinquished in part to the states as peace-time 
conditions return. The Labour Party has hitherto advocated 
increased centralized control at the expense of state au- 
thority and the effect of its present administration in rela- 
tion to the states remains to be seen. 


Wage Trends and State Employment 


AT A TIME when wages, salaries, living costs, and inflation 
are matters of acute public concern an account of what has 
happened to the income of state employees in the years since 
1929 is of particular interest. Harvey N. Karlen, at present 
a graduate student in the Department of Political Science 
at the University of Chicago, has analyzed the wage trends 
in state employment during the last fifteen years (page 
217). His findings will be of interest to all persons inter- 
ested in the welfare of the public service. 


State Legislation in 1945 


1945 LEGISLATION prepared and suggested for state con- 
sideration by the Drafting Committee of state officials of 
the Council of State Governments in cooperation with rep- 
resentatives of the Department of Justice and other federal 
agencies is reviewed in this issue by John W. Andrews 
(page 211). Extensive enactment of the 22 proposals sub- 
mitted to the states indicates the value of this cooperative 
program. 


Addition to Council Staff 


On Ocroser 8 Lester B. Orfield of the University of 
Nebraska Law School joined the staff of the Council of 
State Governments as Legislative Assistant. In 1943 he was 
the winner of the Ross Essay Prize of $3,000 awarded by 
the American Bar Association for his essay “What Should 
Be the Function of the States Under Our Present System 
of Government?” Mr. Orfield is a member of the United 
States Supreme Court Advisory Committee on Rules of 
Criminal Procedure, a member of the Nebraska Supreme 
Court Advisory Committee on Rules of Civil Procedure, 
and was formerly a Senior Attorney with the Social Se- 
curity Board and Vice-Chairman of the Kansas City Reg- 
ional War Labor Board. 
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T IS the proper duty of a representative body to look dili- 
gently into every affair of government and to talk much about 
what it sees. It is meant to be the eyes and the voice, and to em- 
body the wisdom and will of its constituents. Unless Congress 
have and use every means of acquainting itself with the acts 
and the disposition of the administrative agents of the govern- 
ment, the country must be helpless to learn how it is being 
served; and unless Congress both scrutinize these things and 
sift them by every form of discussion, the country must remain 
in embarrassing, crippling ignorance of the very affairs which 
it is most important that it should understand and direct. The 
informing function of Congress should be preferred even to its 
legislative function. The argument is not only that discussed 
and interrogated administration is the only pure and efficient 
administration, but, more than that, that the only really self- 
governing people is that people which discusses and interro- 
gates its administration. The talk on the part of Congress 
which we sometimes justly condemn is the profitless squabble of 
words over frivolous bills or selfish party issues. It would be 
hard to conceive of there being too much talk about the prac- 
tical concerns and processes of government. Such talk it is 
which, when earnestly and purposefully conducted, clears 


the public mind and shapes the demands of public opinion. 


Woodrow Wilson 
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Legislative Responsibility 
for the Public Service 


By Leonarp D. WHITE 


Professor of Public Administration, University of Chicago 


of public administration depends on reform of 


T HE next major development in the improvement 
American legislatures. The great need of public 


administration is release from the legislative strait 


jacket which has slowly developed over many years. 
The reform which is needed must start with a new 
view of the duty of legislative bodies to provide for the 
American people an effective agency of common action 
in a world where some degree of planned action seems 
destined to replace comfortable drift. While holding 
fast to ultimate executive responsibility to elected 
representatives, we must be prepared to seek a degree 
of freedom from detailed legislative control which has 
hardly been attained in any of the American states, or 
in Washington. 

Businessmen who have been in government service 
during the present crisis complain about the strangling 
network of restrictions, prohibitions, and limitations 
which have prevented them from doing an efficient job. 
Part of their complaint may be discounted as due to 
their unfamiliarity with the ways and means of adapta- 
tion to the technical requirements under which public 
business is done; part of it may be discounted as failure 
to recognize that public business requires a degree 
of care in its performance that is not always neces- 
sary in private business. But much of it cannot be 
discounted. Over the decades one requirement after 
another has been imposed by law on the conduct of 
government affairs, one restriction on freedom of 
decision after another, one new application of these 
limitations after another, by ever zealous auditors. 
The invigorating reversal of this process by an oc- 
casional housecleaning and simplification seldom seems 
to take place until a major crisis compels action. In 
consequence the efficient and sensible conduct of public 
affairs is often handicapped. 

Everyone demands an efficient and economical gov- 
ernment. My thesis is that we cannot secure such a 
government by sterilizing the managerial capacity of 
our public servants. We need, on the contrary, to free 
them to use their talents, and to supply incentives which 
will release their energy and imagination. 

To secure this end will require almost a revolution 
in the lawmakers’ conception of their duty to ad- 
ministration. The dominant concept for most of our 
history has been that of a watchful and suspicious 
master of a prodigal and wasteful servant who could 
not be trusted out of sight. The concept which is needed 
recognizes the administrative system as a partner in the 
firm—as an organized body of trained professional 
and technical officers, with a sense of responsibility and 
obligation, and with a corporate capacity to serve the 


public interest, unique and absolutely indispensable. 
To the extent that the public service presently falls 
short of this ideal concept, the legislature should accept 
the duty to provide conditions which will progressively 
mark its achievement. 


Administrative Skill and the Political Art 


A half century hence the historian of public ad- 
ministration in the United States will probably con- 
clude that the two decades from 1920 to 1940 stand 
out as years of remarkable progress in the technique 
of administration. In this brief period budget pro- 
cedures were firmly established, and toward its close a 
more sophisticated philosophy of the function of a 
budget was formulated; the personnel experts per- 
fected the techniques of job classification and the art 
of mass examination; the administrative analysts in- 
vented greatly improved procedures; the problem of 
the coordination of huge administrative organizations 
was recognized, even though we cannot say it was 
solved ; planning won a place; and above all the nature 
of the task of overhead management was defined, and 
better mechanisms for its operation were created. 

The war just ended has produced many striking ex- 
amples of the capacity for management, public and 
private, which as a people we possess. The tremendous 
production of ships and instruments of warfare, of 
artificial rubber and high octane gasoline, of aircraft 
and air carriers is a mighty testimonial to managerial 
capacity. The organization of the expedition into North 
Africa, the operation of the Air Transport Command, 
the vast range of the Services of Supply are equally 
impressive evidences of management skill in military 
operations. The decentralized operation of the Selective 
Service System and of rationing boards, and the central 
coordination (through the Office of Defense Transpor- 
tation) of the communication network of the country 


‘illustrate major triumphs of management capacity in the 


civilian field. Other examples would show variable 
degrees of success and failure, but even in such difficult 
spheres as the utilization of manpower and the ef- 
fective coordination of federal, state, and local authorities 
in congested areas, there have been many ingenious ap- 
plications of the managerial art. 

These great advances in public administration since 
1920 have not been balanced by equally substantial im- 
provements in the art of legislation, with due regard to 
the contribution of legislative councils, reference libra- 
ries, and bill-drafting agencies. Our governmental sys- 
tem is out of balance, and increasing strains may be 
feared unless the policy-forming branch of government, 
to which the policy-executing branch owes full responsi- 
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bility, can be lifted to a higher level of performance. 
Our technical capacity in public administration has out- 
run our understanding of the wisest—and safest—means 
for taking advantage of what administration can con- 
tribute to the public interest. 

In broad terms the problem I am suggesting is the 
old one of reconciling democratic institutions with a 
professional administrative corps. As we face the stag- 
gering problems of reconversion and the subsequent 
maintenance of an economy of substantially full employ- 
ment, it is certain that we must depend heavily upon 
the disinterested professional and technical capacity of 
the public service. It is equally certain that we intend 
to maintain our democratic institutions and democratic 
control of our governmental mechanism. 


Changing Character of Legislative Responsibil- 
ities for Administrative Performance 


Democratic theory and practice vest important re- 
sponsibilities in American state legislatures for the pub- 
lic service. They are of long standing, indeed now tra- 
ditional. State legislatures decide what tasks the state 
will undertake, and to what agency they will be as- 
signed. Legislatures provide the finances, in such terms 
as they see fit. They establish a financial audit, and may 
investigate the conduct of the work. They sometimes 
lay down procedures, especially where important private 
interests are affected. They confer power and impose 
such limitations on the exercise of power as they deem 
wise. These are the formal descriptions of the duties 
of legislative bodies, to which a realist can add a host 
of informal relationships between representatives and 
officials, institutional and personal, public and private, 
known and unknown, which underlie the constitutional 
prescriptions. 

In broad perspective the character of the connections 
between the legislative and administrative branches of 
state governments has changed drastically over a half 
century. State governments in the 1890's did relatively 
little ; what they did was relatively simple. Legislators 
could readily grasp the task to be done and understand 
the consequences of what they authorized. In a more 
tightly integrated economy in which mass employment 
or unemployment, health or disease, prosperity or desti- 
tution, crime or public order depend upon interrelated 
public policies concerning taxation, public works, hous- 
ing, labor, education, and health, the consequences of 
legislation are less ready to grasp and the application 
of policy to the particular case is much less easy to de- 
fine and to control. 

The function of a legislative body in an American 
state toward its administrative system has changed as 
the character of our economy has evolved; and it is 
important to seize upon the essential feature of the 
change. It is this. The details of the business of gov- 
ernment have escaped the competence of legislative com- 
mittees and chairmen; the possibility of deciding policy 
by settling details, once perhaps feasible, has disap- 
peared; and in the future, legislatures perforce must 
deal with administration on the basis of principle and 
generality if they are to deal with it effectively and in 
the public interest. 

It is no longer possible for state legislatures to 


supervise administration in the familiar terms of the 
nineteenth century. It will be increasingly impossible in 
the last half of the twentieth century, now almost in 
sight. State legislatures and Congress must be prepared 
to forego the attempt to act in the capacity of a board 
of directors energetically running the business. They 
can be most useful to the American people by concen- 
trating their effort on the study and general formula- 
tion of broad public policies, on the education of the 
voters with reference to these policies, on the establish- 
ment of an administrative structure to which should be 
given powers and responsibilities adequate to enable it 
to operate effectively, and on everlasting watchfulness to 
see to it that officials remain responsive to public 
sentiment. 

This theory of relationships has already become estab- 
lished practice in one important branch of public admin- 
istration—the American school system. Boards of edu- 
cation usually confine their activity to general matters 
of policy, educational, fiscal, managerial, and even here 
they expect as a matter of course to have the benefit of 
recommendations by the superintendent of schools. The 
detailed organization, direction, and supervision of the 
schools, including the appointment of teachers, are left 
to the superintendent. 

The same theory prevails in the more than five hun- 
dred cities operating under the council manager plan of 
government, although theory and practice are not al- 
ways synonymous. Nevertheless, the idea that the job 
of “running” the affairs of the city is one which an 
elected city council, even though its numbers are small, 
ought to abjure, is widely held in these cities and is 
steadily strengthening. 

I do not advocate the exact analogy of the council 
manager plan as the ideal form of government for Amer- 
ican states. I do, however, urge the state legislatures 
to abandon, as many city councils and most boards of 
education have abandoned, the attempt to supervise 
state administration in detail, or to control its organi- 
zation and operations in detail. 


Legislative Handicaps to Good Administration 


Two reasons may be suggested, among others, for the 
partial failure of state legislatures in their dealings with 
administration. On the one hand, they have often at- 
tempted to do too much; on the other, they have sacri- 
ficed long-run considerations to immediate, local, or 
personal advantage. 

Legislatures tend to do too much—more than they 
can do intelligently and more than is necessary to en- 
sure administrative responsibility and competence. There 
is too much in the statutes dealing with administrative 
organization and procedures. The legislature makes de- 
cisions about the internal arrangement of departments 
and institutions which are more effectively determined 
by the officials who have to manage them. Some legisla- 
tures still make itemized appropriations, thus denying 
management the opportunity to utilize resources most 
effectively, and by necessary implication transferring 
much administrative power to auditors. Some legisla- 
tures still try to deal with particular local situations or 
special problems by local or special legislation, as, for 
example, fish and game laws in New England, and else- 
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where the organization of county offices. In such in- 
stances the legislature in effect splits up into county 
delegations, and wastes precious time which should be 
devoted to the larger problems of the state. The time 
of too many legislators is still mortgaged in dealing with 
the pay and status of state and institutional employees. 
In the informal rather than the formal life of state legis- 
latures there are still attempts to influence the decision 
on a particular case pending before an administrative 
officer, on the basis of private considerations rather than 
general principles. 

These comments must be balanced against the great 
improvements which can be found in many states. Bill- 
drafting agencies have made a valuable contribution to 
public administration by stressing the general rather 
than particular provisions of statutes; most appropria- 
tion acts are now lump sum, resting on itemized budgets ; 
job classification has introduced some order in the per- 
sonnel structures of a number of states, and a minority 
have reasonably effective personnel systems. Substantial 
progress has thus been made in rescuing legislative 
bodies from the burden of administrative details, and 
the operation of the public business has been improved. 


The Special Responsibility of Legislatures 


When I argue further that legislatures fail to do their 
full duty by administration because they tend to sacrifice 
long-run considerations to short-term, special, and local 
interests, I refer to a failure shared by many other pub- 
lic and private agencies. Legislatures, however, have a 
special charge to conserve the general interests of the 
community, and to look beyond the horizons of the pres- 
ent to the concerns of the future. In their hands rests 
the duty of defining the general interest, so far as 
may be possible—the task of safeguarding the civil 
liberty, health, education, security, and opportunity of 
all citizens. 

To this end representative bodies contribute first of 
all the formulation of public policy. They must also, 
however, lay the foundations for the effective adminis- 
tration of this policy. It is at this point that some legis- 
latures have neglected the lessons which the cumulative 
experience of ‘the last quarter century especially has 
made clear. Not fully appreciating the cost in human 
losses, far more remote than immediate personal or po- 
litical advantage, legislators have at times set up hin- 
drances to good organization, have permitted partisan- 
ship to run unchecked, have indulged in hostile investi- 
gations not concerned with the good of the public serv- 
ice, and have refused the means by which alone the 
executive branch could perform the tasks laid upon it by 
law and by public demand. In the long and ever re- 
curring struggle for party victory, the administrative 
system too often has been an unfortunate victim. 


A Policy About Administration 


The public business has suffered, in short, as a con- 
sequence of the lack of policy or plan about adminis- 
tration. Lacking an accepted program or standard, legis- 
lators naturally consider any proposal affecting the 
management of public affairs in the light of its imme- 
diate or its professed purposes. Consistency with exist- 
ing provisions of law and the long-range consequences 


of the precedent are too often neglected. The history of 
administrative adjudication, the scope of administrative 
discretion, and the extent of judicial review of adminis- 
trative acts provide three fields in which, among others, 
lack of a policy has produced unfavorable results. With- 
out invidious distinction, the New York State Assembly 
has been notable in its efforts to develop sound standards 
for its own guidance." 

Intelligent and consistent action about administration 
by legislative bodies, whose membership is constantly 
changing and whose leadership in many states shifts 
from one party to another, particularly requires a stand- 
ard by which specific proposals can be measured. In its 
first formulation such a standard would doubtless be 
severely limited to a few simple propositions of good 
administration concerning which there could be little dif- 
ference of opinion. These propositions, indeed, could be 
pulled out of current practice, representing the level of 
achievement already implicit in the administrative 
statutes. 


Standards for Administration 


The very process of stating clearly an existing im- 
plicit policy might in itself confirm and strengthen the 
policy. Present standards would be brought out into the 
open, where they would be more readily available for 
application to new proposals. They would also become 
objects of public discussion and would win public sup- 
port so far as the public was prepared to accept them. 
The statement of standards would doubtless reveal some 
shortcomings, which, when once called to attention, would 
be corrected by further expressions of legislative policy 
about administrative organization and procedures. They 
could be compared in any state with the standards pre- 
vailing in other states, and with the doctrines of pro- 
fessional students in this field. 

No state, to my knowledge, has undertaken to formu- 
late either the policy actually implicit in its existing 
administrative legislation, or the standards toward which 
such legislation should tend. The analysis of the statutes 
of any state would readily reveal present standards and 
typical deviations from them. The standards would 
comprise a series of generalizations about such matters 
as departmental organization, allocation and delegation 
of authority, competence, operating methods, protection 
to private persons and interests through procedural 
guarantees, official discretion, and responsibility. 

To become most effective such an analysis should be 
undertaken at the direction of, or at least ‘with the sup- 
port of legislative leaders. It is the kind of a job which 
a state university is well equipped to perform. Since 
the issues involved in good administration are not 
usually partisan in nature, the leaders of all parties and 
groups might be equally ready to lend aid to this enter- 
prise. Its accomplishment would be a pioneering venture 
which might contribute heavily to the future of good 
administration. 


‘See for illustration the successive reports of the New York 
State Commission for the Revision of the Tax Laws; and the 
report by Robert M. Benjamin, Administrative Adjudication in 
the State of New York (1942). 

Editor's Note: Recent developments in legislation respecting 
state administrative rules and administrative adjudication are 
summarized in the 1945-46 Book of the States, pp. 151-154. 
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Legislative Organization to Facilitate Observance 
of Administrative Policy 


Most legislative bodies lack an effective organization 
for the discharge of their own duties. In substance 
their organization is about the same as it was a century 
ago. They have gradually built up subsidiary aids in 
the form of reference libraries and bill-drafting services ; 
but with a few exceptions the task of internal legislative 
leadership has not yet been successfully engineered. One 
consequence has been the dominant position of legisla- 
tive leadership acquired by American governors. 

Whether or not representative assemblies in a demo- 
cratic state should, after all, expect to find their leader- 
ship in the executive branch is an open question. It 
falls outside the range of this article. I assume the 
point of view, however, that the full achievement of the 
democratic ideal of self-government requires an inde- 
pendent, intelligent, and vigorous legislative body. I 
assert a further proposition which may be controversial, 
that legislative bodies generally are less independent, 
intelligent, and vigorous than convinced democrats 
would desire. 

I put forward these statements in order to lay the 
groundwork for a brief examination of the problem, 
how can legislatures be best organized to put into effect 
whatever standards of administration they may wish to 
impose upon the executive branch. The essential re- 
quirement is to establish a central crossroads over which 
all prospective legislation bearing on administration must 
pass, and a reviewing agency of some weight to inspect 
such legislation in the light of accepted standards. 
Doubtless a variety of specific means needs to be devised 
to meet different situations. The Judiciary Committee 
or the Rules Committee in some legislatures, the Legis- 
lative Council in others, perhaps a new Committee on 
Administrative Legislation in still others would perform 
this service effectively. Consideration by a bill-drafting 
bureau or reference library would be desirable to check 
on technical language, but these agencies could not be 
expected to carry the load of negotiation and persuasion 
which may be involved in keeping administrative legis- 
lation up to accepted standards. 

This observation suggests the principal duty of the 
reviewing agency stationed at the crossroads. It is to 
ensure, so far as possible, that legislation embody pro- 
visions which facilitate good administration—‘“good” in 
the sense of being competent and energetic, honest and 
impartial, economical and responsible. Whether the job 
can be done by reliance on persuasion alone, or whether 
it requires some form of committee control over the 
work of other committees will be learned by experience. 

An alternative form of organization to improve admin- 
istrative legislation would be the creation of three over- 
all committees (preferably joint committees) on budget, 
personnel, and planning. Some coordination among 
them could be brought about by making the chairman 
of each a member of the other two. 

In any form of such central clearance there must be 
adequate guarantees against delay or sabotage. One such 
guarantee would be an easy method for the automatic 
clearance of bills after a specified number of days, ex- 
cept by agreement with the bill’s sponsor. 


The procedure by which reorganization of the federal 
administration was pushed forward in 1939 deserves 
consideration by the states. It combines complete legis- 
lative control with executive initiative in a field where 
Congressional paralysis caused deterioration of the fed- 
eral administrative system. The procedure includes prep- 
aration of a plan by the President and its submission to 
Congress. The plan lies on the table in each house for 
sixty days. If during that time it is not disapproved by 
a majority vote in both houses, it goes into effect at 
the end of the waiting period. 

State legislatures, like Congress, have guarded jeal- 
ously the power to establish and reorganize adminis- 
trative agencies. During the last quarter century, they 
have enacted many reorganization measures, and have 
contributed a great deal to the improvement of state 
administration. The initiative usually came from the 
executive branch, and the program was usually an ad- 
ministration measure, carefully tailored to fit. Here 
again the legislature frequently did too much, and en- 
acted detailed administrative codes, freezing the adminis- 
trative structure until remedial legislation could be later 
secured. A more flexible situation can be maintained by 
the arrangement adopted by Congress in 1939.? 


Forms of Legislative Control 


These observations are not intended to cast doubt 
upon the necessity and desirability of legislative control 
of the administrative system. It is a part of our demo- 
cratic tradition, with roots in the distant reaches of Eng- 
lish constitutional history, that the representative as- 
sembly is the principal source of administrative author- 
ity, the exclusive source of funds, and the guardian 
against the dangers of bureaucracy. The forms of legis- 
lative control, however, demand reconsideration. At 
present they often fail to achieve their purpose, or have 
deteriorated into useless proceedings. 

By way of example, the annual inspection of state in- 
stitutions has become, in some states, nothing more than 
a pleasant junket. If it be the state university, the visit- 
ing representatives are taken on a tour of the campus, 
they inspect the site of needed buildings, review a 
parade, eat an adequate luncheon, and attend a football 
game. Intensely partisan investigations are no more 
effective in securing intelligent consideration of admin- 
istrative problems and needs. Control through patron- 
age is politically effective, but certainly is not a solution 
from broader points of view. 

These suggestions in favor of the discovery and pub- 
lication of standards of administrative legislation, and 
proposing a legislative agency to facilitate the regular 
observance of such standards are not put forward as a 
cure for all legislative ills. Their efficacy for the spe- 
cial purpose in view, indeed, depends upon more deeply 
seated remedies for the relative weakness of representa- 
tive bodies. They fall outside the scope of this article.® 


2See John D. Millett and Lindsay Rogers, “The Legislative 
Veto and the Reorganization Act of 1939,” in Public Administra- 
tion Review, I, pp. 176-189. 


3See Massachusetts, Senate Document 50 (1943), “Report of 
the Special Commission on Legislative System and Procedure” ; 
and a forthcoming report (1945) of the New York State Legis- 
lature Committee on Legislative Procedure, Methods, Practices, 
and Expenditures. 
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Scope of Legislative Supervision 


The control of administration which theory and prac- 
tice assign to representative bodies is designed to pro- 
tect the general interests of the state by maintaining a 
competent and responsible public service. Here again 
the legislature will gain if it does not try to do too much 
—to control in detail. A legislative body is not» well 
equipped to supervise administration in detail, even 
though it were continuously in session. It must con- 
centrate where it can be effective. This means that it 
must so organize the administrative system that by giv- 
ing attention to a limited number of key points it can 
reach the whole structure. In large measure the legis- 
lature discharges its duty by creating strong agencies of 
self-control within the administrative system, which 
can quickly detect and remedy administrative faults or 
omissions. 

The national government is moving slowly in this di- 
rection. The gradual evolution of the Bureau of the 
Budget and its Division of Administrative Management 
suggests a much more intelligent and constructive type 
of administrative control than that so highly developed, 
not to say over-extended, by the Comptroller General 
of the United States. 

In state governments this line of reasoning suggests 
that legislatures will be well advised to rely heavily upon 
the forms of contro! characteristic of an integrated ad- 
ministrative structure. One of their main responsibilities 
will then be to see to it that these administrative con- 
trols are properly put to use. Concentration of attention 
at this point could yield returns over a wide area which 
otherwise is likely to be overlooked. To ensure proper 
legislative supervision a standing committee is essential : 
preferably a standing Committee on Administrative Op- 
erations, with membership overlapping that of the pro- 
posed Committee on Administrative Legislation. 


An Operations Audit 


Legislatures may also become more effective organs 
of control by requiring the administrative agencies to 
maintain an operations audit. Many departments now 
carry on such an audit but it is unknown in others. An 
operations audit is designed to ascertain what results 
have been achieved. The traditional audit is designed to 
ascertain whether or not funds have been expended 
legally. This object is of course important, but it gives 
the legislature no indication of what the people are get- 
ting for their money, or whether they are getting all 
that could properly be expected. 

An operations audit is a scientific refinement of the 
legislative tour of inspection. It ascertains what has 
been accomplished with appropriations—how many pa- 
tients were admitted to a hospital, how many miles of 
highway were constructed, how many pupils were taught 
at a given standard of education, how many inspections 
had there been of public water supplies. In so far as 
possible an operations audit also ascertains unit costs, 
and compares them with previous experience and with 
normal expectation. This kind of an audit is thus 
distinct and separate from the fiscal audit. 

Such an audit can best be conducted by the agency 
itself. The legislature, as a control, needs (1) to see 


that this audit is provided for generally, and with safe- 
guards to ensure its reliability; (2) to take advantage 
of its results. One safeguard might be an independent 
check, from time to time, upon the methods of the opera- 
tions audit; this could be arranged at little cost by re- 
taining a firm of industrial engineers or outside public 
administration experts. The task of using the results is 
less easily arranged. One lead can be found in the work 
of the House of Commons Committee of Public Ac- 
counts, which is continually responsible for a critical 
review of results achieved by the British government. 
It is a sort of permanent Truman Committee, with a 
chairman taken from the minority party. 

It is by means such as these that the legislature can 


‘ best discharge its important duties of over-all super- 


vision as the people’s representatives. Control in detail 
runs the risk of causing administrative paralysis. In our 
times the legislature‘ must be prepared to vest power in 
administrative officers ; but it needs also to be eternally 
vigilant concerning the use of power. 


The Defense of Administration 


The share of legislative bodies in determining the 
form and conditioning the success of public administra- 
tion is often overlooked and seldom given its due weight. 
In fact it is the dominant share. The legislature fixes 
the conditions under which administrative operations 
take place, and to which they must conform. I have 
argued in this article that in detail legislatures often go 
too far, but in any event they cannot withdraw from a 
constitutional duty to provide a system of administration 
to meet public needs. 

If a legislative body does well the minimum job it 
must do, it is entitled to credit for its handiwork. It 
would be a new but nevertheless a refreshing and ap- 
propriate argument for the reelection of a representa- 
tive or senator that he had been influential in creating 
an effective instrument of administration to serve the 
people. Governors have been known to campaign on 
such an issue, although the legislature may have been 
equally responsible. 

To reverse the position, it is also a clear duty of 
legislators to defend the public service which they have 
called into being against unfair and undeserved attacks. 
Even more it is their duty to refrain from such attacks. 
The point was admirably put in a recent address by 
Congressman Jennings Randolph of West Virginia: 


The luxury of constantly blasting bureaucrats is one the 
government and the people can ill afford. Morale is deter- 
mined in a large measure by the confidence which workers 
have in their leaders and the usefulness of their programs. 
Federal employees have a right to react against carping 
criticisms in the press and on the radio. 


The same comment is relevant to state and municipal 
employees. For the most part they are doing a good 
day’s work to the best of their ability. Many of them 
are doing a superior job under unnecessary handicaps 
imposed by out-of-date or ill-considered laws. They are 
entitled to the respect of the community and of the law- 
makers, and, when unfairly attacked, to defense by legis- 
lative leaders. 

(Continued on page 203) 
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The Reform of Administrative Procedure 


in California 


By N. KLeps 


Director, Judicial Council of California, Administrative Agencies Survey (1943-1945), Chief, 
Division of Administrative Procedure, Department of Professional and Vocational Standards 


acted into law a program for the reform of ad- 

ministrative procedure which, Californians 
believe, is destined to place the state well to the front 
in the attempt to solve this important problem of state 
government. For more than ten years public administra- 
tors, members of the bar and the public generally have 
been conscious of the mounting current of criticism 
directed toward the evils of “administrative absolutism” 
and “bureaucracy.” In response to such criticism earnest 
attempts have been made by administrative officers, as 
well as by outside groups of interested persons, to pro- 
duce more workable and acceptable procedures for the 
activities of the administrative agencies of government. 
Ambitious projects have been offered from time to time 
both with respect to the federal government and the 
various state governments, and in limited fields great 
improvement has been accomplished. Frequently, how- 
ever, attempts at administrative reform have degenerated 
into veritable brawls in which adherents of opposing 
concepts have reached complete stalemate. California, 
which has hitherto moved slowly in this field, has had 
the advantage of the experience of other states and has 
thus been able to avoid certain of the pitfalls which 
nullify attempts to improve administrative procedure. 
It is this California experience which I propose to 
describe briefly in the hope that it may prove of benefit 
elsewhere. 


th HE 1945 session of the California Legislature en- 


Background of the Problem 


Like most states, California has resorted more and 
more in recent years to the creation of specialized 
boards and commissions in an attempt to solve the 
complex problems of modern-day life. As elsewhere, 
however, many of the state’s agencies have existed 
in varying forms for decades, and all together there 
are over one hundred separate agencies which possess 
the power to regulate the lives and property of California 
citizens. These agencies vary from the taxing author- 
ities (State Board of Equalization, Franchise Tax Com- 
missioner) and the industrial and utilities boards (In- 
dustrial Accident Commission, Industrial Welfare Com- 
mission, Labor Commissioner, Railroad Commission) 
to the social welfare agencies (California Employment 
Commission, Social Welfare Board). The powers vested 
in these state agencies present all possible variations, 
from those whose sole power is to assemble facts and 
report to the Governor or Legislature to those which 
have power to take positive action affecting private 
rights. These agencies are empowered to make rules 
and regulations (an exercise of “quasi-legislative” 


power) and to adjudicate rights as between citizens 
or between the state and the citizen (an exercise of 
“quasi-judicial” power). Each agency operates under 
a statute or constitutional provision which is its “char- 
ter,” as it were, a “charter” applicable to it alone and 
bearing little or no resemblance to the “charters” under 
which other state agencies operate. With this basic di- 
versity in the underlying statutes, it is not surprising 
that a similar and more far-reaching diversity exists 
with respect to the actual performance of the duties 
assigned to the various agencies. Thus, no two agencies, 
however similar are the duties required of them, will be 
found to use the same procedures and techniques in the 
exercise of the quasi-legislative or quasi-judicial powers 
vested in them. It is not suggested, of course, that a 
uniformity of practice and procedure is desirable to an 
extent where an impairment of administrative efficiency 
would result. But the California picture for years has 
been one of bewildering uncertainty as to procedure, 
an uncertainty which many have felt could not be jus- 
tified in the light of any practicable standard of 
necessity. 

The relation between the judicial and the admin- 
istrative processes in California is a factor which has 
led to pressure for reform. In 1936 the Supreme Court 
of California, in a far-reaching and wholly unexpected 
decision, overturned years of precedent in holding 
that the writ of certiorari was no longer available in this 
state for the judicial review of state administrative 
action. This common-law writ, incorporated into the 
statutory procedure of California, had furnished the 
remedy against abuse of administrative power in this 
and other states for many years. Its destruction for this 
purpose in California has led to ten years of uncertainty 
during which attorneys and their clients have not been 
sure of their rights on judicial review or the means for 
enforcing those rights. This is not the time or place to 
attempt a description of the various phases through 
which this problem has passed, or the variety of at- 
tempts made to solve it. It will suffice to say that 
the uncertainties with respect to the judicial review 
of administrative procedure, when added to the uncer- 
tainties existing in that procedure itself, made California 
a willing patient in an attempt to seek out and cure 
the causes of the disorder. 

Finally, of course, the trend of events elsewhere 
led to action in this state. Starting with the early ac- 
tivities of the American Bar Association in this field, 
through the days of the Walter-Logan bill and the re- 
port of the U. S. Attorney General’s Committee on 
Administrative Procedure, Californians have watched 
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the attempts to improve federal administrative pro- 
cedure. The Benjamin Report on Administrative Ad- 
judication in New York, the work of the Commissioners 
on Uniform State Laws and the statutes adopted in 
North Dakota, Wisconsin and Ohio have stimulated 
an interest in the improvement of administrative pro- 
cedure here. 


Preliminary Steps 

The first impetus for legislative action in California 
came from the reports of two committees of the State 
Bar of California in 1938. A committee on administrative 
law formulated a long-range statement of policy which 
sought the separation of the prosecuting and adjudicat- 
ing functions in state agencies, the publication of ad- 
ministrative rules and regulations and the enactment 
of statutes providing an adequate procedure for judicial 
review of administrative decisions. At the same time a 
special committee, which had been appointed to study 
the review of acts of administrative bodies, recom- 
mended the adoption of a constitutional amendment 
which would give the Legislature a free hand in provid- 
ing for judicial review of administrative decisions. This 
program was carried on for several years by the State 
Bar’s committee on administrative agencies and tribunals 
which made factual studies of the various state agencies. 
The committee reports were printed in the California 
State Bar Journal for the years 1940, 1941, 1942, and 
1943. 

The constitutional amendment with respect to judicial 
review was adopted by the 1939 Legislature (Senate 
Constitutional Amendment, No. 9; Stats. 1939, p. 3269), 
but it was defeated at the polls in the fall of 1940. A 
second attempt to secure passage of such a constitutional 
amendment was made. With the aid of Professor Dud- 
ley O. McGovney, of the University of California School 
of Jurisprudence, an amendment was offered to the 
1941 Legislature and accepted by it (Senate Consti- 
tutional Amendment No. 8; Stats. 1941, p. 3459). 
Though this amendment was originally offered by 
the State Bar as a substitute for the previously de- 
feated proposal and was approved by formal action as 
late as May of 1942, its adoption was made impossible 
by a last-minute shift in the position of the State Bar 
which, in August of 1942, felt itself obliged to oppose 
its adoption. As a result the proposal was defeated, 
and no further attempt has been made by way of 
constitutional amendment to solve the problems with 
respect to judicial review. 

Other portions of the program met with a happier 
fate. Though it proved impossible to secure federal 
funds, as had been hoped, for the purpose of com- 
pleting a factual survey of the practices of state admin- 
istrative agencies, committees of the State Bar under- 
took to assemble such data over a period of several 
years. It was intended that this work should lead, 
ultimately, to the proposal of specific statutes designed 
to provide uniform administrative procedure, together 
with a separation in the prosecuting and deciding func- 
tions. Several legislative proposals were offered with 
respect to particular state agencies, but no overall legis- 
lative program was drafted. The information thus 
assembled proved of great value in later work, however, 


and it served the vital purpose of acquainting a sizable 
segment of the bar with the practical problems which 
existed. The recommendations for publication of ad- 
ministrative rules and regulations were defeated in the 
1939 session of the Legislature, but a new and im- 
proved version of the legislation was enacted in 1941. 
This statute (Political Code, secs. 720-725.4) pro- 
vided for the filing of administrative rules with the 
Secretary of State, for the codification of such rules by a 
Codification Board and for their publication in the 
form of a periodical “administrative register” and a 
compilation to be known as the “‘administrative code.” 

At the same session of the Legislature a new and 
somewhat different attempt was made to solve the 
problems of administrative procedure and judicial re- 
view of administrative action. A statute was enacted 
(Stats. 1941, ch. 1190) directing the Judicial Council 
of California to undertake a study of administrative 
procedure, with particular emphasis on the problem of 
judicial review. The Council, which is a constitutionally- 
created body with general supervisory power over the 
court system of the state, was asked to report back to 
the 1943 session of the Legislature with its recommenda- 
tions for legislative action. The failure to include any 
special appropriation for this work, plus the fact that 
the Council’s ordinary research budget was committed 
to the then pending revision of the court rules of ap- 
pellate procedure, meant that it was not possible for the 
Judicial Council to undertake the task. Similarly, the 
legislation providing for the publication of administra- 
tive rules was rendered nugatory by a failure to include 
an appropriation to carry on the work. Thus, the il- 
lusion of reform was created by the activities of the 1941 
Legislature, but it was not until the session of 1943 
that real results were achieved by the appropriation 
of funds to carry this program into effect. 


Judicial Council Survey (1943-1945) 


The 1943 Legislature continued the efforts of its 
predecessor in the field of administrative procedure. An 
appropriation of $70,000 for a two-year period was 
made to the Codification Board in order to permit the 
compilation and publication of the regulations on file 
with the Secretary of State. The direction to the 
Judicial Council to survey the procedure of administra- 
tive agencies in California and to report back to the 
Legislature was repeated (Stats. 1943, ch. 991; Deer- 
ing’s Gen. Laws, 1944, Act 40). Though no appropria- 
tion was made for this purpose, the Council’s rule- 
making work had been completed and it was able to 
finance this new venture from the research funds in 
its normal budget. 

The survey was instituted by appointment of a special 
committee of Council members and the selection of a 
research staff, which consisted of two attorneys for a 
major portion of the time but which rose to four at 
one stage in the work. A conference was called by 
Chief Justice Gibson of the California Supreme Court, 
the chairman of the Council, at which representatives 
of all interested groups were present. It was agreed at 
this conference, held in October, 1943, that the At- 
torney General's office would delay its projected re- 
vision of procedural rules for state agencies until after 
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completion of the Council’s legislative recommendations. 
The Codification Board determined that its publication 
schedule should be so arranged that none of the pro- 
cedural rules would be published if they were likely 
to be rendered obsolete by the Council’s proposals. 
And the State Bar committee decided to concentrate 
its efforts for the year in aiding the Council’s work and 
in assisting the Codification Board in its attempt to 
get the publication of administrative regulations under 
way. 

The Council committee soon concluded that the 
number of agencies involved in state government and 
the variety of activities involved made it impossible 
to attempt any comprehensive examination of the whole 
field of administrative procedure in California in the 
two-year period between legislative sessions. A careful 
job in a limited field was thought preferable to a sketchy 
attempt to cover the entire subject, and so it became 
necessary to select a compact group of state agencies 
in which the same kind of general problem was pre- 
sented. The group finally selected was the one which 
includes the greatest number of state agencies and it 
was the one which had been most frequently before 
the California courts in recent years—the licensing 
and disciplining agencies of state government. In ad- 
dition, because of the primarily judicial background of 
the Council, it was decided to limit the recommendations 
to the administrative adjudications carried on by these 
boards. Thus, the goal selected was the investigation of 
the adjudicative proceedings of state licensing agencies. 

The Council committee and staff spent the period 
between October, 1943, and August, 1944, in as- 
sembling the factual data with respect to the adjudicating 
processes of the occupational licensing agencies. This 
work is described in detail in the Council’s report (Jud. 
C., 10th Biennial Report, 1944). It included the conduct 
of a series of hearings at which representatives of the 
various agencies were questioned as to their actual 
operations. The staff examined and summarized the 
statutes and rules of each agency with respect to these 
proceedings, and a careful investigation was made into 
the conclusions reached in other states by similar re- 
search groups. In September, 1944, the committee 
presented its findings and conclusions at a meeting of 
the full Council which gave them tentative approval but 
ordered that they be widely distributed to state agencies 
and members of the bar for comment and criticism. 
The proposals were printed in the California State Bar 
Journal for September-October, 1944, and over four 
hundred mimeographed copies were distributed. Many 
suggestions were received as a result of this intensive 
criticism of the proposals, and they were revised and 
put in final form at a meeting of the Judicial Council 
on December 7-8, 1944. Thereafter a report to the 
Governor and Legislature was printed in which the 
proposed legislation was set forth in draft form, to- 
gether with an analysis of the purposes behind each 
proposal and a summary of the existing case law and 
administrative practices. On the basis of this report, 
the Office of the Legislative Counsel undertook to 
prepare bills embodying the Council’s recommendations, 
which were then introduced in the Senate with some 
twelve members of that body acting as co-authors. 


Legislative Action, 1945 


The 1945 Legislature exhibited an active interest 
in the reorganization of state government generally, 
and in the reform of administrative procedure. The 
work of the Codification Board in the publication of 
administrative rules and regulations was continued 
with a generous appropriation, and several statutes 
were enacted providing for the reorganization of state 
agencies, including a reorganization of the Industrial 
Accident Commission. As part of this general interest 
in administrative agencies, the Legislature adopted the 
recommendations of the Judicial Council substantially 
in their original form. These recommendations (Stats. 
1945, ch. 867-902, 1450 and 1495) provide the frame- 
work upon which California depends for a continuing 
improvement in this phase of state government. 

The statutes adopted by the 1945 Legislature in 
response to the Council’s survey and report fall into 
four broad classes. The first statute (Stats. 1945, ch. 
867), which will take its place as Government Code, 
sections 11500-11528, is the so-called “administrative 
procedure act.”’ This prescribes minimum standards of 
fair administrative procedure in the field of administra- 
tive licensing and disciplining. The procedure set forth 
is fairly detailed, and it is designed to apply to formal, 
contested hearings which are normally patterned closely 
after judicial proceedings. It is intended that all admin- 
istrative agencies in state government which exercise 
this kind of power will be required to adhere to this 
standardized form of procedure, with such necessary 
minor variations by individual agencies as are possible 
without violating the provisions of the act. The second 
group (Stats. 1945, ch. 870-902, 1495) consists of 
statutes amending the basic law governing each of the 
various state agencies which are covered by the ad- 
ministrative procedure act. No attempt was made to re- 
quire in general terms that certain agencies or certain 
activities be conducted in conformity with the act. 
Rather, it was thought desirable to specify precisely, 
by amendment of the statutes governing each agency, 
which of its functions were to be governed by the 
statutory procedure. In this way it was possible to avoid 
doubts as to the scope of the statute’s application and 
to avoid the inclusion of administrative functions not 
intended to be covered. 

The third class of statutes (Stats. 1945, ch. 869 and 
1150) provides for the creation of a Division of Ad- 
ministrative Procedure in state government. This of- 
fice, patterned upon the recommendations of the United 
States Attorney General’s Committee on Administrative 
Procedure and the Benjamin Report in New York, is 
intended to furnish a permanent staff whose duty it 
will be to improve the procedures by which state agen- 
cies undertake to regulate the lives and property of 
citizens of the state. The Division is instructed to con- 
tinue the study of the subject of administrative law and 
procedure and to submit its recommendations to the 
various agencies as well as to the Governor and the 
Legislature. Thus, California becomes the first state 
to create a central clearing-house for the common pro- 
cedural problems of such state agencies. In addition, 
the Division of Administrative Procedure will maintain 
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a staff or “pool” of qualified hearing officers who will 
be available on assignment to conduct the quasi- 
judicial proceedings of state boards under the admin- 
istrative procedure act. That act requires the use of 
hearing officers, either from the “pool” or from the 


agency's own staff, in contested hearings. The hearing 


officer will be used as a referee to make a proposed 
decision, subject to the agency’s action, or to preside 
at the hearing at which the agency itself will make the 
decision. This adoption of the hearing-officer device 
will, in large measure, avoid the criticisms which 
have been levelled at California administrative ad- 
judications because of the combination of prosecutor 
and judge which has been all too prevalent in the past. 

The final statute (Stats. 1945, ch. 868) deals with 
the difficult problem of judicial review of quasi- 
judicial action. It will be incorporated into the Code 
of Civil Procedure as Section 1094.5, and it constitutes 
a clarification in statutory form of the obscure rules 
laid down in the chain of Supreme Court decisions 
following the invalidation of the writ of certiorari 
previously referred to. The complexities involved in 
this special field of California law cannot be explored 
here, but the background of the problem and the solu- 
tion attempted are discussed in detail in the Judicial 
Council of California’s 10th Biennial Report. 


Conclusion 


The California experience in this field has been de- 
scribed here in some detail because it is believed that 
valuable deductions can be drawn from that experience 
which might aid in the successful conclusion of sim- 
ilar efforts in other states. It is important to note, for 
example, that a careful background of research was re- 
quired in order to achieve any positive action in Cali- 
fornia. This research was committed to a body which 
was believed to be thoroughly impartial and dispas- 
sionate in its approach. It is also important to observe 
that a substantial appropriation of funds is required 
if effective work is to be done. A conservative estimate 
would place the cost of the work done by the Judicial 
Council at about $25,000 for the two-year period, 
and an appropriation of $195,000 has been made to 
finance the work of the Division of Administrative 
Procedure over the next two years. Finally, it was 
essential to obtain the co-operation and support of all 
groups interested in this problem prior to the time it 
was presented to the Legislature. A careful attempt 
was made to consult all agencies and individuals who 
might. be affected by the recommendations while they 
were still in the formative stage. As a result, the pro- 
posals made by the Council had nearly unanimous sup- 
port in the Legislature, including the support of groups 
which have been bitterly antagonistic in efforts along 
this line in the federal government and in other states. 

A word should be said about the general theoretical 
approach. A fairly sharp conflict has developed in 
recent years upon the question whether standards of 
fair administrative procedure are susceptible of legis- 
lative statement. It was upon this issue that the United 
States Attorney General’s Committee on Administra- 
tive Procedure split, and the same divergence of opinion 
has been evidenced with respect to the measures now 
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pending in Congress. The California solution to this 
problem is composed of two parts: one, the conviction 
that the Legislature should specify uniform minimum 
standards of administrative procedure; and two, the 
conviction that such standards must be drafted with 
proper regard for the varying kinds of administrative 
action and the divergent problems presented. 


Legislative Responsibility 
for the Public Service 
(Continued from page 199) 


A Legislative Opportunity 


From the point of view of the future of the states in 
the American federal system, the general issue is charged 
with significance. Most students of American govern- 
ment agree that the relative position of the state vis-a-vis 
the national government is declining. Leadership tends 
to gravitate to Washington, and the steady expansion of 
federal grants to states tends to give Washington a 
powerful means of affecting the programs of the states. 
For my part I believe that the consequences have so far 
been praiseworthy ; but the relative position of the state 
has been reduced. I hope to see the states remain as 
important centers of policy making and as independent 
centers of administration. They have an essential part 
to play even in a population and culture as homogene- 
ous as ours. The tide has long been against them, how- 
ever, and is likely to continue against them unless they 
raise their capacities to serve the people to uniformly 
higher levels. I am aware of the high levels maintained 
by some states—in some cases perhaps superior to that 
of the federal government. Others have been less suc- 
cessful, and in nation-wide programs in which all states 
cooperate, the system has to be constructed to meet 
the needs of the less progressive states. 

In the years ahead we shall pass through a difficult 


era of reorganization and adjustment. The character 


of our problems will require a substantial degree of 
government activity—probably more than we have 
been accustomed to in the past. Large-scale management 
jobs will have to be done by state governments, some- 
times in cooperation with the national government, often 
in cooperation with counties and cities. In the process 
of conversion to a peacetime economy there is a golden 
opportunity to lay better foundations for whatever ad- 
ministrative jobs states may undertake. 

The opportunity can be brought to its highest frui- 
tion if legislators recognize that management needs free- 
dom, can be trusted, and must be held accountable for 
results. The statute books can be usefully purged of a 
heavy accumulation of negative restrictions and limita- 
tions. A new formulation of legislative policy toward 
management can be deliberately undertaken. Better or- 
ganization within the legislative assemblies can be de- 
vised to secure general observance of such a policy. The 
potential improvements in operation are very great. To 
attain them, the body of public employees, steadily 
strengthened by improved management, needs relief 
from ignorant and ill-willed criticism, but never needs 
exemption from responsible investigation and control by 
the direct representatives of the people. 
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Federalism in Australia 


By F. A. BLAND 
Professor of Public Administration, University of Sydney, New South Wales. 


Act, 1900, passed by the Imperial Parliament at 

Westminster, the six colonies of the Australian 
continent were united in a federal system by proclama- 
tion operative from January 1, 1901. The Imperial Act 
contains nine clauses, the last of which embodies the 
terms of the Constitution hammered out by representa- 
tives of the colonies during the latter part of the 19th 
century. 

The Australian Commonwealth comprises an area of 
2,974,581 square miles, and is therefore slightly less in 
area than the United States. In 1901 it had a popula- 
tion of 3,700,000, clustered mainly in the eastern states. 
Today there are over seven millions, and more than 
one-half of the people are to be found in the states of 
New South Wales and Victoria. Again, more than one- 
sixth of the total live within the metropolitan area of 
Sydney, the capital of the state of New South Wales. 
The areas of the states vary greatly. New South Wales 
has 309,000 square miles, Victoria 87,000, Queensland 
670,000, South Australia 380,000, Western Australia 
975,000, and Tasmania 26,000. There is also the North- 
ern Territory, of which the principal seaport is Darwin, 
embracing 426,000 square miles. It is administered as 
a territory by the federal government, and has none of 
the rights of the states. The inequality in the size of the 
states and in the distribution of the people throughout 
the continent contributes in no small degree to the poli- 
tical and administrative difficulties that have arisen in 
the working of federalism in Australia. 

The choice of a federal rather than a unitary system 
was a result of the special characteristics developed by 
the several states after they attained responsible govern- 
ment. Before 1850, Victoria and Queensland were part 
of the colony of New South Wales, and when their 
separation was mooted, suggestions were made both 
locally and in England that such a move should be ac- 
companied by the creation of a federal system*for the 
smoother handling of problems common to the whole 
continent. Victorian opinion was strongly averse to 
curtailing in any way the local independence that had 
only been won after vigorous agitation. 

Similar attitudes were adopted by other states whose 
fiscal and social policies under their own parliamentary 
government had appreciably diverged from those of 
the mother state. Jealous concern for their local in- 
stitutions not only made the several states apprehensive 
of anything that might curtail their powers but also 
determined them to fashion a federal system which 
gave limited and specific powers to the federal govern- 
ment and retained all unenumerated and _ residual 
powers in their hands. An illustration of the states’ 
fixed determination to preserve, as much as possible, 
their own political identity, was their rejection of pro- 


B tue Commonwealth of Australia Constitution 


“*T he articles on Australia and New Zealand (page 208) are 
fifth and sixth in a series on federalism abroad. 
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posals to make the Governor General the sole channel of 
communication with the imperial government in Lon- 
don, and to give the federal government the right to 
appoint state governors, or to veto state legislation. 


Legislative, Executive, and Judicial Powers 


The Constitution provides that the legislative, exec- 
utive, and judicial powers shall be vested in separate 
organs of government, but the separation is not as 
clear-cut as it is in the United States. The legislature 
comprises the Crown, the Senate, and the House of 
Representatives. The Crown is represented by a Gov- 
ernor General, whose powers since the Statute of 
Westminster, 1931, correspond closely to those of the 
King in England. The Senate is the states’ house, and 
comprises 36 senators elected on a state-wide basis by 
the adult electors of the Commonwealth. There are 
six senators from each of the six states and they are 
elected for a period of six years. One half of the Sen- 
ate retires every three years. The House of Represen- 
tatives must have as nearly as possible twice the mem- 
bership of the Senate. It now comprises 75 members 
elected for three years by electorates in proportion to 
population, but each original state must have at least 
five members. Under the present distribution of popu- 
lation, New South Wales has 28 representatives and 
Victoria 20. Tasmania and Western Australia still 
have five each, the quota alloted by the Constitution. 

The Executive comprises the Governor General and 
the Executive Council and operates in the traditional 
British manner, i.e. with a Prime Minister and a Cab- 
inet of Ministers sitting in and responsible to the Parli- 
ament. 

The judicial power is exercised by the High Court 
(whose members are appointed for life by the Federal 
Cabinet) and by such other courts as the Parliament 
invests with a federal jurisdiction, e.g. the Federal 
Arbitration Courts. The state courts consist of a Su- 
preme Court, appointed by the state cabinets, and 
lesser courts, all of which may be vested with a fed- 
eral jurisdiction. In specified circumstances an appeal 
can be made to the Judicial Committee of the Privy 
Council in London. 


Powers of the Commonwealth and the State 
Parliaments 


The power to make laws in Australia is distributed 
between the Commonwealth and the state parliaments 
in accordance with the Constitution. The powers of 
the Federal Parliament are mainly specified in sec. 51 
which contains 39 items, the more important of which 
are defense, trade and commerce, taxation, banking, 
currency, immigration, external affairs, conciliation 
and arbitration, and old age and invalid pensions. These 
powers are not as general as is suggested by the short 
description just given, as may be gathered from the full 
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text of the banking power, which reads: “Banking, 
other than state banking: also state banking extending 
beyond the limits of the state concerned, the’ incor- 
poration of banks, and the issue of paper money.” 

Certain powers are “exclusive” to the Federal Parlia- 
ment, e.g. the right to levy customs and excise duties ; 
others are “concurrent,” that is, they may be exercised 
by both the Federal and the state parliaments, e.g. 
marriage and divorce. But the “concurrent” powers 
may be exercised by the states only so long as the Fed- 
eral Parliament does not see fit to supersede or ex- 
clude state legislation. The effect of this is to give to 
federal laws a supremacy over state laws. And this is 
specifically provided by sec. 109: “When a law of a 
state is inconsistent with a law of the Commonwealth, 
the latter shall prevail, and the former shall, to the 
extent of the inconsistency, be invalid.’”” The power to 
determine the validity or otherwise of the laws of the 
Federal and state parliaments is vested in the High 
Court. 

The creation of the High Court, which could declare 
unconstitutional actions of the Parliament or the Exec- 
utive, was a novel experience for Australians. Ac- 
customed for more than fifty years to accepting the 
sovereignty of their Parliaments and their power to 
prescribe rights and obligations, they were at first be- 
wildered when the High Court pronounced measures 
“unconstitutional.” But they have now become habit- 
uated to the idea that federalism is legalism and are 
content to accept the limitation on popular sovereignty 
that a federal system entails. Save for those who would 
sweep away the federal system and substitute a unitary 
form of government, the High Court is now firmly 
established as not only the guardian of the Constitution, 
but as the protector of the people against the “excesses” 
of their elected representatives. 

To complete this description, there is provision for 
the creation of new states on such terms as the Parlia- 
ment may prescribe, for the enlargement of parlia- 
mentary representation in the federal houses, and for 
the alteration of the Constitution. There are many mat- 
ters which the Constitution expressly left for the Par- 
liament to decide, e.g. the number of Ministers. In other 
cases, the provisions operate “until the Parliament other- 
wise provides,” e.g. the salary of the King’s representa- 
tive. Otherwise, alterations to the Constitution must be 
by way of referendum. Of the 18 sets of proposals sub- 
mitted to the electors, only 3 have been approved. 


Influence of Party Machines 


When the Australian Constitution was drafted much 
time and care was spent in safeguarding the prestige 
of the states, but nevertheless the working out of the 
experiment of 1901 has been entirely different from 
what was confidently predicted. Only one of the 
referendums has resulted in fundamental changes in 
federal-state relationships. However, other changes 
equally as fundamental have been effected by the nor- 
mal processes of judicial decisions, financial adjust- 
ments, and administrative activities. Political develop- 
ments have also been significant, for example, the 
Senate was specially constructed to function as the 
states’ house and to act as a bulwark to protect state 


rights. It has concurrent powers with the people’s 
house, save in matters of finance, and it was expected 
to view all matters from the states’ angle. But the 
growth of parties and the influence of party machines 
have had the effect of subordinating state interests to 
those of parties, and the members of the Senate are 
today as effectively controlled by the party machines 
as are those of the House of Representatives. Hence 
the original purpose of the Senate has entirely dis- 
appeared. 

The interpretation of the Constitution by the High 
Court has also upset the calculations of the Federation 
Fathers. In the earlier decisions of the High Court, 
it was common to refer to the federal compact. Fol- 
lowing this line of reasoning, the court tended to follow 
American judicial precedents and to seek to preserve 
the position of the states in the federal scheme. Thus 
the court accepted the doctrine of “implied prohibi- 
tions” and read into the constitution those conditions 
which would preserve the federal-state balance. Hence, 
too, the acceptance of the principle of “the immunity 
of state instrumentalities.” This led to the court’s re- 
fusing to allow state officials to have access to the Fed- 
eral Arbitration Court since to do so would mean an 
interference with the instruments of the state govern- 
ments. 

By 1920 many of the original jurists who had helped 
to fashion the Constitution had taken up residence in 
the houseboat on the Styx, and a majority of the new 
members of the High Court preferred British to Ameri- 
can rules of legal interpretation. In the Engineers’ 
case (1920) the court rejected the doctrine of implied 
prohibitions. It declared that it would be guided by the 
fact that the Constitution was enacted by a British 
statute and would not consider that its origin and 
nature were those of a federal compact under which 
communities formerly independent of each other were 
to continue to exercise powers of self-government with- 
in their respective areas, while at the same time the 
authority of the central government, within its sphere, 
was to extend throughout those areas (Commonwealth 
v. Colonial Combing Spinning and Weaving Co. Ltd. 
31 C.L.R., pp. 439-441). 

The immediate effect of this change of front was to 
transfer effective control of pay and conditions of work 
of state employees to the Commonwealth Arbitration 
Court. The ultimate effect was to apply strictly the 
provisions of sec. 109. In the Forty Hours’ Week 
case, a few years later, the Court held that an award 
of the Federal Arbitration Court, validly made, pre- 
vails over any inconsistent state Jaw. Thus the point 
had been reached when an Act of the New South Wales 
State Parliament prescribing a maximum of 44 hours 
of work weekly was over-ridden by an award of the 
Federal Arbitration Court which fixed the hours of 
work of employees in a case under its jurisdiction. 
This interpretation of the law stands, with the result 
that the power of the states to regulate industrial de- 
velopment within their own areas can be restricted by 
the decision of an instrumentality of the Federal Parlia- 
ment. 

Even more striking changes in the balance of the 


1 See above. 
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Constitution have been brought about by the Federal 
Parliament's use of its financial powers. Prior to fed- 
eration, the states raised a varying proportion of their 
revenues by customs and excise duties. It was realized 
that the vesting of these duties in the Commonwealth 
as an exclusive power would seriously derange the 
states’ finances. Hence the states sought to insert guar- 
antees to protect their budgets. 

During the convention debates that preceded Fed- 
eration, the idea was derided that any Commonwealth 
Parliament would endanger the financial integrity of 
the states. Those seeking guarantees were chided for 
their distrust of their popular representatives. They 
were persuaded to be content with limited guarantees. 
It was believed that the Commonwealth treasury would 
have a large surplus especially from its customs duties. 
Therefore, the Constitution prescribed that, after a 
period of five years from the imposition of such duties, 
the Commonwealth was to pay any “surplus” to the 
states. Furthermore, by secs. 86-87, the states were 
to receive three-fourths of the amounts collected by the 
Commonwealth from customs and excise for a period 
of ten years, “and thereafter until tne Parliament other- 
wise provides.” Little thought was given at that time 
to direct taxation of incomes, which was a novel form 
of revenue-raising before federation. In any case, there 
was the Senate to protect the states, and there was the 
general provision for the return of any “surplus.” 

Sefore a decade had passed, the needs of the Com- 
monwealth for revenue to finance defense and old age 
pensions had removed from the states any expectation 
of a “surplus.” The matter was put beyond dispute by 
a decision of the court that payments by the federal 
treasurer to trust funds of any “surplus” revenues was 
an expenditure within the meaning of the Constitution. 
That was in 1908. In 1910 the states were glad to ac- 
cept from the Commonwealth the compromise of the 
Surplus Revenue Act, 1910, which substituted a pay- 
ment to the states of 25s? per head of population for 
their three-fourths share of the revenue from customs 
and excise. And this payment, too, was limited to a 
period of ten years. To add to their discomfort, the 
Federal Labour Government as part of its social policy 
for “breaking-up” large estates, imposed a land tax in 
1910. When World War I involved the Common- 
wealth, the Federal Parliament imposed its own death 
duties, 1914, income tax, 1915, entertainments tax, 
1917, and war profits tax, 1917. 


Financial Agreement Act 


So much for the guarantees of state financial secur- 
ity, and for the faith in elected representatives to pre- 
serve the federal system. But the tale is not finished. 
Under pressure, the Commonwealth agreed in 1921 
to continue temporarily the per capita payments of 25s 
to the states, and even these were withdrawn in 1928 
by the Financial Agreement Act and altered to an an- 
nual sum, for a period of 58 years equal to the amount 
paid to the states for the year 1927-28. This agreement 
means that as population increases the states get less 
and less. The same agreement created the Federal Loan 
Council, which assumed control of all borrowing by 
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the states as well as by the federal government, and 
this removed from the states the power to regulate the 
rate of their own development by recourse to capital 
expenditure. When we were precipitated into World 
War IT, the needs of the Commonwealth were found 
to be inconsistent with the retention by the states of 
their existing system of direct taxation, and by Com- 
monwealth legislation in 1942, the states were excluded 
for the duration of the war and one year thereafter 
from the field of income tax. As compensation, the 
Commonwealth agreed to make a grant to the states 
of the average sum collected by the states for income 
tax for the two years 1939-41. 


Grants Commission Created for State Aid 


This all represents a vastly different situation from 
that envisaged by the spokesmen in the conventions 
which fashioned the Constitution. Their intention was 
to preserve strong states with substantial functions and 
with guaranteed financial resources that would ensure 
effective political independence. Federal legislation has 
curtailed all these conditions, and the process has been 
assisted by judicial interpretation and by administrative 
practices and attitudes. The less populous states of 
Western Australia, South Australia, and Tasmania 
suffered greater financial dislocation than the others, 
as a result of the fiscal and industrial policy of the 
Commonwealth, because they were primarily agricul- 
tural and pastoral areas. Each of these states has had 
to seek financial grants from the Commonwealth under 
sec. 96 (“the Parliament may grant financial assistance 
to any state on such terms and conditions as the Parlia- 
ment thinks fit’), and when these applications assumed 
an annual regularity, the Federal Parliament created 
in 1933 a Grants Commission charged with the statu- 
tory duty of examining the claims and of recommending 
the appropriate assistance. But all the states are now 
involved and have for years been receiving special 
grants for particular purposes, such as the construc- 
tion of main roads or the relief of primary producers. 

Thus has the prediction of Alfred Deakin, one of the 
doughtiest fighters for Federation, been fulfilled. In 
1902 he warned the states that “as the power of the 
purse in Great Britain established by degrees the au- 
thority of the Commons, so it will in Australia ulti- 
mately establish the authority of the Commonwealth. 
. . « The rights of self-government of the states has 
been fondly supposed to be safe-guarded by the Con- 
stitution. It has left them legally free, but financially 
bound to the chariot wheels of the Commonwealth. 
Their need will be its opportunity.” In 1945, federal- 
ists view with some concern the fact that the “op- 
portunity” has fallen once again to the Australian 
Labour Party, which, after 30 years in the political 
wilderness, now has a majority in both houses of 
parliament, and seems intent to use the financial powers 
of the Constitution to give administrative effect to the 
party’s policy of unification. 

The administrative activities of the federal depart- 
ments have also served to reduce the significance of the 
states. The transference of those state departments con- 
cerned with the administration of the “exclusive” 
powers of the federal government, e.g. customs and 
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excise, was followed by the setting up of federal depart- 
ments to discharge other functions for which the states 
possessed “concurrent” powers. Thus commenced a 
process of overlapping organizations, e.g. for electoral 
systems, for health services, and for taxation purposes, 
and inevitably the several organizations developed dif- 
ferent policies, practices, and attitudes. It might have 
been’ possible, as did later occasionally happen, for the 
states to be used as agents for the federal government, 
or for a conjoint operation of services by both federal 
and state authorities. But in the beginning, the federal 
officials were anxious to establish their prestige and 
their independence of state influences, and these things 
militated against the acceptance of any principle of an 
administrative partnership. 


Absence of Intergovernmental Cooperation 


Only an intimate knowledge of the structure of 
Australian government affords an understanding of the 
reasons why particular administrative policies were 
from time to time adopted and pursued. That under- 
standing may be helped if it is remembered that cen- 
tralization of politics and administration is traditional 
in Australia. There is little real devolution of au- 
thority from Commonwealth to states, or from states 
to local authorities; for example, the Commonwealth 
maintains its own “public works” department to con- 
struct and maintain public buildings, notwithstanding 
that both states and municipal governments have simi- 
lar agencies in all governmental areas. Furthermore, 
local government in Australia is merely rudimentary. 
Even the municipal council of Sydney, the center of a 
metropolitan population exceeding one and a quarter 
millions, does not control such things as its own trans- 
port system, its fire system, its hospitals, its museums, 
its schools, its water and sewerage systems, its harbors, 
or its police. These services are either administered by 
state: departments or by ad hoc authorities which are 
not tied into the municipal system. 

In consequence, all government tends to be particu- 
larist, each level of governmental authority creating 
its own agencies and pursuing its own policies without 
much regard for what is being done by the others. 
These things have produced a costly administration, 
public irritation and a sense of frustration. As a re- 
sult, two opposing schools of thought have emerged. 
The one would substitute a unitary scheme for the ex- 
isting federal system, sweep away the states and replace 
them with more substantial municipal authorities. The 
other believes that the vast extent of the Australian 
continent, and the uneven distribution of its population 
and resources, demand the maintenance of a federal 
system, together with a guarantee that the states shall 
have substantial powers and independent financial re- 
sources. This school of thought also insists that the 
preservation of Australian democracy is intimately 


bound up with an enlargement of the powers of munic- 
ipal governments without which there is no school for 
teaching civic virtues or cultivating political respon- 
sibility. 


Changes Effected by World War II 


The demands of World War II provided some op- 
portunity of testing the validity of both these theories. 
The High Court has given such a wide interpretation 
to the defense power of the Commonwealth as virtu- 
ally to suspend the federal system. Under that power, 
the Commonwealth Parliament enacted the National 
Security Act, 1939-43, authorizing the Executive to 
make regulations of an extraordinary range and variety 
for organizing the war effort. In the name of national 
security such fundamental rights as that of habeas 
corpus have been suspended, while functions normally 
within the jurisdiction of the states are controlled and 
directed by federal officials. Despite an enormous ex- 
pansion of federal administrative departments, the 
direction of matters such as manpower, supplies, food, 
price control, censorship, and munitions has emphasized 
the difficulty of operating them from the federal capital 
at Canberra. Officials have had to give decisions and 
apply rules to people and conditions thousands of miles 
away; this has revealed the cardinal weakness of cen- 
tralized bureaus which cannot but have scant under- 
standing of remote things they are seeking to regulate. 
Delays, expense, inequities, and arbitrariness have been 
inevitable. In fact, there has been a virtual suspension 
of the democratic processes, and only the patriotic en- 
thusiasm of the people, intent upon winning the war, 
has carried the government through. 

While Ministers and officials have become accus- 
tomed to the enjoyment of almost unrestricted power, 
and have given many indications that they would wish 
to retain that power, the results of the operation of a 
de facto “unitary” system have confirmed federalists 
in their beliefs. To some extent, their beliefs were justi- 
fied by the popular rejection of the federal govern- 
ment’s referendum proposals on August 19, 1944. 
These proposals sought to transfer to the Common- 
wealth a wide range of functions which are at present 
exercised by the states and were very similar to powers 
sought by the federal goverment immediately before and 
after World War I. The federal government however, 
is proceeding to use the existing National Security Act 
and some vague powers in the Constitution to take 
over the control of banking and aviation, notwithstand- 
ing that these things were specifically included in the 
referendum proposals and were denied by a large 
majority vote. The effect of these measures will still 
further constrict the “rights” of the states, and by 
strengthening the political and administrative position 
of the Commonwealth, threaten the effective contin- 
uance of the federal system. 
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Centralization in New Zealand 


By Lipson 


Professor of Political Science, University of New Zealand 


Zealand has long possessed a reputation for en- 

trusting to the state an exceptionally wide range 
of activities. The tendency to do so is not peculiarly 
modern, for its roots reach down to the early beginnings 
of the Dominion, and its different branches have spread 
over many decades under Ministries of various parties. 
How wide the scope of public enterprise has become 
may be inferred from the fact that in the last census 
year, 1936, slightly over one-tenth of all gainfully em- 
ployed persons were servants of the central government, 
while the combined totals of all public employees, cen- 
tral and local, amounted to more than one-fifth of the 
working population. One of the many problems, to 
accompany such a trend, has been the need for a satis- 
factory distribution of functions between the central and 
subordinate units of government. New Zealand first 
attempted to solve this perennial difficulty by means of 
a quasi-federal system. In 1876, after a brief trial of 
less than a quarter of a century, that experiment was 
abandoned. Ever since, the political institutions of the 
Dominion have been those of a unitary state. But the 
old problem of devising an effective scheme of decen- 
tralization still remains unsettled, and the cumbrous 
network of local bodies calls urgently for reform. 


A MONG THE democratic countries of the world, New 


From Federalism Toward Centralization 

The Constitution Act of 1852, passed by the imperial 
Parliament only twelve years after British sovereignty 
was established in New Zealand, conferred on the infant 
colony an ample measure of representative government. 
Those responsible for drafting the Act bowed to what 
was then the overriding dictation of geography. The 
country was a thousand miles from north to south, with 
a mountainous spinal column running down its length, 
it was bisected into two main islands ; and in those days 
wide tracts were covered with dense forest. The few 
European settlements were placed at great distances 
apart, and communications, nearly all of which were 
seaborne, were slow and infrequent. To govern such a 
country entirely from one center was impossible. Hence 
there was adopted a species of federalism. As was 
natural, the Colonial Office and the able Governor of the 
Colony (Sir George Grey), who together framed most 
of the constitution, looked to the United States for a 
model, though they did not hesitate to depart from the 
American pattern or partially to conceal their source by 
careful changes of titles. The country was divided into 
provinces (alias states), originally six in number, pos- 
sessing their own governmental organs. A unicameral 
council acted as the legislature, and the executive branch 
was headed by a superintendent. This latter official 
was in many respects, though not all, a remarkable 
counterpart of the American Governor. He was elected 
by the voters of the entire province simultaneously with 


the council, but was given no seat in it. He had to sub- 
mit an executive budget for the council’s adoption, and 
by message could recommend any other measures. He 
could, on behalf of the Governor, veto its laws—or ordi- 
nances as these were called—but a majority of the coun- 
cil, on the other hand, could present an address to the 
Crown, in effect to the Governor of the Colony, request- 
ing the superintendent’s removal. Here, then, was a 
popularly elected chief executive, placed outside of the 
legislature, yet possessing a share in the legislative 
process. In short he was a replica of the “separation of 
powers,” the only such instance, I believe, in the history 
of the British Empire. 

The crux of the provincial system inevitably lay in 
its relation to the colonial government, and it was just 
at this vital point that the New Zealand constitution fell 
short of a fully federal character. The national legisla- 
ture, or general assembly, was a bicameral body, of 
which the lower house only was elective. The upper 
house, as originally planned, would have been modeled 
on the United States Senate, its members being elected 
by the provincial councils. Instead of this, and in the 
teeth of Gladstone’s criticism, a new Colonial Secretary 
and the imperial Parliament approved an alternative 
proposal that the Governor sliould appoint members of 
the upper house for life. Through this change the prov- 
inces were bereft of a powerful protection in the colonial 
legislature itself. How much that constitutional safe- 
guard would have meant can be clearly seen from the 
nature of the powers vested in the general assembly and 
provincial councils respectively. The latter were ex- 
pressly forbidden from legislating on any of thirteen 
specified topics: customs duties, charges on shipping. 
beacons and lighthouses, the postal system, coinage and 
currency, weights and measures, courts of justice except 
those with summary jurisdiction, criminal law except 
for minor offenses, marriage, inheritance and wills. 
bankruptcy and insolvency, crown and Maori lands, 
laws discriminating against the Maori. The sphere re- 
maining to the provinces included subjects of such 
major importance as. immigration, education, police, 
road and bridge building, control of livestock, etc. But 
—and this was the rub—over the domain left to the 
provinces the general assembly enjoyed concurrent 
powers and, if it chose to exercise jurisdiction. its au- 
thority was the paramount one. What is more, for rais- 
ing revenue the provinces were dependent on arrange- 
ments to be made by the central parliament. Both 
legally and financially the provinces were subordinated. 
Their sanctions lay not in constitutional guarantees, 
but in geography and in public opinion, which then 
thought and felt provincially. 

That the provinces really existed only on sufferance 
was amply borne out from the beginning. As early as 
1856 a provincially minded majority in the general as- 
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sembly secured to the provinces the administration of 
crown lands and the proceeds of land sales as well as 
three-eighths of the customs revenue. But what then 
appeared a provincial victory turned out in the end to 
be the rock on which they foundered. Their constitu- 
tional inferiority was driven home when the general as- 
sembly began exercising its powers, which it acquired 
from the Constitution Act and a series of early amend- 
ments, by tampering with provincial boundaries. In 
1857 the colonial parliament passed an act, under which 
new provinces could be created in the territories of the 
old and without the consent of their councils.'! As a re- 
sult, the original number of six grew into ten, though 
one of the new creations because of financial ores 
was re-incorporated with its parent-body before the 
whole system was abolished in 1876. In the end, it was 
their financial weakness which finally brought the prov- 
inces to their downfall. Only the larger and wealthier 
provinces, especially Otago, where the discovery of gold 
attracted a rush of immigrants, could afford a decent 
standard of governmental services. Poorer provinces 
tried to “keep up with the Joneses” by heavy borrowing 
and soon became, in a phrase of the time, “pensioners on 
the colonial chest.” The central government, embar- 
rassed by the financial burden of the Maori wars in the 
sixties, was anxious to recover some of the revenue it 
had granted away in 1856. 


Abolition of the Provinces 


The climax came after the Ministry in 1870 em- 
barked on an expansionist policy of borrowing over- 
seas to finance a large-scale plan of state-assisted im- 
migration, and trunk roads and railways. It proposed 
to take back from provincial control, and reserve as 
an offset to the loan, certain lands whose value would 
increase as a result of the new network of communi- 
cations. Bitterly the provinces contested this sugges- 
tion, and in so doing roused the enmity of a formerly 
friendly Ministry. By holding out for full control of 
every acre, the provinces lost everything. In 1875 
parliament legislated them out of existence and at a 
general election the people, except for the geographical 
extremes of Auckland and Otago, confirmed their 
abolition. By this time a colonial-wide sentiment was 
emerging to counteract the loyalties of provincial sepa- 
ratists. Thanks to the steady improvement in internal 
communications, geography no longer provided as seri- 
ous an obstacle to a unitary system as it had earlier. 

The immediate result was to redistribute the func- 
tions formerly exercised by the provinces. Some duties, 
e.g. police and lands administration, were straightaway 
absorbed by the central government. Others were dele- 
gated to local bodies, whether previously existing or 
newly instituted for this purpose. Prior to 1876 local 
bodies had been set up under the aegis of the provincial 
councils. Already there existed a framework of bor- 
oughs, road boards, hospital districts, and so on, whose 
organization varied from one province to another. With 
the provinces out of the wav, parliament now had to 


1The superintendent in the new provinces was elected by the 
council, not by the people. This change was devised to avoid 
deadlocks between superintendent and council as had occurred in 
some places. 


exercise the power, which it had always possessed in 
the Constitution Act, of establishing a national system 
of local government. The start was made in a Municipal 
Corporations Act and a Counties Act, both passed in 
1876. 


The Problem of Local Authorities 


Nurtured by these seminal statutes and succeeding en- 
actments, the local authoritative bodies of the Do- 
minion have sprouted and luxuriated over seven dec- 
ades until today they present a formidably-matted un- 
dergrowth. Contemporary New Zealand contains 1,600,- 
000 inhabitants spread over 103,000 square miles, the 
population of Connecticut in the area of Colorado 
stretched into an elongated shape. New Zealand’s gov- 
ernmental framework comprises one central authority 
and 700-odd local bodies. This figure appears prima 
facie so disproportionate to the size of the population 
that it requires explanation and analysis. The total of 
700 is made up of “general purpose’ and ad hoc au- 
thorities. In the former category belong the 127 cities 
and boroughs, 55 town boards (smaller semi-urban 
communities on the way to becoming boroughs), and 
125 counties. In the latter, labeled ad hoc for want of a 
better title, are grouped the wide assortment of special 
agencies designed for one particular function, e.g. drain- 
age boards, river boards, harbor boards, hospital boards, 
rabbit boards, and the rest. 

Taking the general purpose authorities first, one 
may suggest two principal reasons (though not justi- 
fications) for their excessive number: namely, the 
spread of population and a tendency among local bodies 
themselves to divide and multiply. New Zealand’s 
demographic pattern possesses some noteworthy fea- 
tures. There are “four main centers,” as the metropoli- 
tan areas of Auckland, Wellington, Christchurch, and 
Dunedin are called, spaced at nearly equal distances 
apart, and in descending order of size from north to 
south. These four urban aggregations contain nearly 
two-fifths of the Dominion’s total inhabitants. Add to 
these the boroughs of secondary size, and almost one- 
half of the population will be found in the towns and 
cities of 10,000 and over. The remainder of the people 
are spread very thinly through the smaller townships, 
villages, and scattered farms or “runs.” In two of the 
main centers, Wellington and Dunedin, amalgama- 
tion of local bodies has been achieved fairly satisfac- 
torily. But the city of Christchurch contains only two- 
thirds of the residents of its metropolitan area, and 
the city of Auckland less than one-half—the rest being 
legally constituted into separate boroughs, even though 
they belong to the same social and economic unit. It is, 
however, the rural general purpose authorities, the 
counties, that tell perhaps the sorriest tale of subdi- 
vision. With less than one-twentieth of the population 
of England, New Zealand has three times as many coun- 
ties. In area the Dominion’s counties range from 14 
square miles to 4,400; in population from under 1,000 
to over 26,000. A partial explanation for the huge num- 
ber of counties may be sought in the thin spread of 
population and the internal mountain barriers. But that 
is not the complete story. Up to 1914, counties were 
encouraged to subdivide in order to take advantage of 
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subsidies from the central government. The law sets 
an upper limit to the subsidy payable to any one county. 
By subdividing into, e.g. seven new units, as one 
county did in 1911, the same area could receive seven 
subsidies. In the last thirty years the central govern- 
ment has resisted further subdivisions, but the bad 
effects of the earlier mistake remain. 

Since there are so many general purpose authorities 
with small areas or populations and inadequate financial 
resources, it can readily be understood why a large 
number of ad hoc bodies have been called into being— 
a new evil to redress the balance of the old. Specialized 
services, which for technical, economic, or administra- 
tive reasons, necessitate wider areas than those of the 
boroughs and counties, are perforce entrusted to sepa- 
rate agencies. Ad hoc authorities may encompass sev- 
eral urban and rural bodies in their field of operations. 
The hospital boards, electric-power boards, and so on 
extend over a district as wide as their service calls for. 
The fact that they were created at all, and in such large 
numbers, indicates that boundaries are at fault. 

As a consequence, the local government map of New 
Zealand is an intricate and formless tangle of super- 
imposed authorities, overlapping areas, and conflict- 
ing jurisdictions. It is perhaps in Auckland and Christ- 
church that the worst results emerge. The Auckland 
metropolitan area includes, besides the city of that name, 
twelve smaller boroughs. As the city with its restricted 
boundaries cannot undertake all the services needed 
by the area, separate boards have been created for 
drainage, electric power, transport, harbor manage- 
ment, hospitals, and so on. In all, over twenty authori- 
ties are scrambled up with each other in a single closely 
knit region. Of Christchurch, which suffers to almost 
the same degree, a story is told that neatly reduces 
the position ad absurdum. Somebody once saw a dead 
dog in the river Avon, which flows through the city, 
and telephoned to the drainage board which has con- 
trol over the river. The officials of the drainage board 
promptly removed the dog to the right bank, where it 
lay in the province of the domains board. But this un- 
sympathetic agency cast it back into the waters, where- 
upon the resourceful drainage board switched it over 
to the left bank. In this spot the dog became the respon- 
sibility of the reserves department of the city council, 
which transferred it to the footpath. There at last it 
fell under the jurisdiction of the right-minded city 
engineer, who sent the animal to the destructor. 

The relations of local bodies to the central govern- 
ment are determined in large part by the inherent logic 
of the system thus far described. Because the local 
bodies are so many and, with few exceptions, indi- 
vidually so weak, they are at the mercy of the central 
government. Should the latter desire to assert its su- 
premacy it can easily pursue the imperial maxim of 
“divide and rule.” The main centers can be played off 
against each other, the smaller boroughs against the 
main centers, the urban bodies against the rural, the 
general purpose authorities against the ad hoc. Such 


x a policy, however, though virtually always assured of 
7: a successful outcome, must be conducted with skill and 
i finesse. The local bodies, like small powers in the inter- 
2 national arena, are hypersensitive about their status. 


Methods of Centralized Control 


The central government wields its power through 
statutory limitations, financial controls and induce- 
nents, and certain emergency powers. In the eyes of the 
law all local authorities are creatures of statute and 
possess only those powers delegated to them by act of 
Parliament. For additional powers a special local act 
must be obtained. Central financial controls have been 
tightened up during the last twenty-five years, partly 
to remedy the difficulties in which certain localities 
landed themselves. Nowadays the accounts of all local 
bodies are post-audited by the Controller and Auditor- 
General of the Dominion. His scrutiny is detailed and 
searching, and he is empowered to impose a surcharge 
on individual councilors for wrongful expenditure. For 
raising their revenue, the local bodies have in general 
a fairly broad discretion to choose between alternative 
systems of assessment (on annual, unimproved, or capi- 
tal value) and to determine the amount of the rate to 
be levied. But if they rate on unimproved value, they 
must accept the valuations of land as appraised by the 
central department of the Valuer-General. Borrowing 
on overdraft is strictly limited by statute. Borrowing by 
loans requires the approval, sometimes of a special poll 
of ratepayers, and always of the local government 
loans board, a centrally constituted agency. Under 
emergency conditions the central government may take 
over local administration. 

New Zealand has no Ministry of Local Government. 
The general conduct of central relations with the smaller 
fry belongs to the Department of Internal Affairs, 
which acts as staff agency, clearing house, and super- 
visor for the country’s local bodies. Some of the ad hoc 
authorities, however, are linked up with and depend 
upon special central departments. Harbor boards, for 
instance, are regulated by the Marine Department, 
which limits their charges on shipping and authorizes 
various types of new works. Nearly all the electric 
power consumed in the Dominion is produced by the 
hydro-electric branch of the Public Works Depart- 
ment, and by it electric power is sold in bulk to the 
electric-power boards or boroughs. These distribute it 
retail to consumers subject to conditions as to rates laid 
down by the Public Works Department. Attached to 
the same agency is a central main-highways board, 
which long has heavily subsidized the construction of 
highways by the counties, and in the last decade 
has assumed direct control and responsibility for all 
trunk roads. The regional hospital boards operate un- 
der the jurisdiction of the Health Department. They 
receive from the exchequer a pound for each pound 
raised from the local rates and under the medical bene- 
fits of Labour’s Social Security Act they are given a 
fixed daily allowance for each hospital patient. Na- 
tional control of education has been an accomplished 
fact for many years. The training of teachers, fixing of 
salary scales, inspection of schools, grading of teach- 
ers for promotion, prescription of curricula, issue of 
textbooks, construction of buildings—all these are func- 
tions of the Education Department. The regionally 
elected education boards retain only limited powers. 


(Continued on page 218) 
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The Federal-State Program of Suggested 
State War and Postwar Legislation 
for 1945—A Review 


By Joun W. ANDREWS 
Chief, Federal-State Relations Section, Department of Justice 


War and Postwar Legislation for 1945,” devel- 

oped, in accordance with well established 
procedures, by the Council .of State Governments, 
representing the states, and the Federal-State Relations 
Section of the United States Department of Justice, 
acting as a clearing house for federal agencies, received 
from the states, perhaps the most favorable consideration 
given to these programs since their initiation in August, 
1940. 

The program consisted of 22 proposals, deriving, as 
usual, from both state and federal levels, and processed 
through roundtable conferences between the Council’s 
Drafting Committee of State Officials and representa- 
tives of federal agencies, held in Washington on 
November 11, 1944. 

These proposals included such important matters as 
five Acts relating to the protection of the armed forces 
and their property ; the Airport Condemnation and Air- 
port Zoning Acts, of great importance to the develop- 
ment of both wartime and civil aeronautics ; legislation 
relating to Enrichment of White Bread and Flour and a 
Flour and Meal Container Act, both designed to place in 
state hands a control which had been established under 
federal emergency war powers, about to expire; a 
Second Injury Fund Act, designed to facilitate the em- 
ployment of returning veterans and other handicapped 
persons; a Veterans’ Service Officer Act, establishing 
in the states a mechanism for the dissemination to vet- 
erans of information as to rights and benefits; a Pur- 
chase of Federal Surpluses Act designed to cut red tape 
which might tie the hands of the states and their 
political subdivisions in the purchase of federal sur- 
pluses ; a State Plane Co-ordinates Act; and others. 

In addition a State Aeronautics Departments Act was 
developed outside of the regular program, through con- 
ferences between federal agencies, working through the 
Federal-State Relations Section, and the National Asso- 
ciation of State Aviation Officials, working with the 
Council; and two recommendations, not in specific bill 
form, the “Revision of State Child Labor Laws to Pro- 
vide a 16-year Minimum Age For Employment” and the 
“Revision of State Laws to Eliminate ‘Court Action’ As 
a Condition Precedent to Providing Services Under 
State Crippled Children’s Programs.” 

Forty-four states met in regular session in 1945. The 
highlights in the field of enactments include the Flour 
and Meal Container Act, adopted in some 30 states; 
Enrichment of White Bread and Flour Legislation 


Tw Federal-State program of “Suggested State 


adopted in 12 states, and Puerto Rico and Hawaii 
(bringing the total of states having this type of legisla- 
tion to 18); Second Injury Fund legislation, adopted 
in 20 states (bringing the total of states to 32); State 
Plane Co-ordinate Systems Act, 11 states (bringing 
the total to 19). 

Among the five proposals relating to the armed forces, 
the Evidence of Death or Other Status of Missing 
Persons Act was adopted in 23 states. Among the other 
four, all carried over from earlier programs, Proof of 
Wills legislation was adopted in 22 states (bringing the 
total to 28) ; Conservators for Missing Personnel Act, 
17 states (bringing the total to 19) ; Powers of Attorney, 
11 states (bringing the total to 29). 

Veterans’ Service Officer Legislation was adopted in 


‘some 36 states, the Council of State Governments report- 


ing that a majority of the states now have some mecha- 
nism of this type. Legislation paralleling the Purchase 
of Federal Surpluses Act was adopted in 34 states. 

Airport Zoning Legislation was adopted in a large 
number of states, as was the Airports Act. Forty-four 
states, it is reported by the Council, have today in 
existence State Aeronautical Departments of one kind 
or another. 

Some of the success of the 1945 program is attribut- 
able to the fact that many of these proposals (contained 
in the Report on “Suggested State War and Post-War 
Legislation for 1944’) were distributed by the Council 
to the states in May of 1944, thus giving an opportunity 
to state legislative councils, interim committees and 
state legislators and other state officials to study the 
proposals well in advance of the 1945 sessions. The 
same practice will be pursued with the new proposals 
to be contained in the 1946 program. 

More specific information with respect to the 1945 
proposals and their enactment is set forth below. This — 
information has been developed from many sources, but 
because of the unavailability of official texts, and be- 
cause of the extent of the ground covered, the infor- 
mation cannot be guaranteed as completely accurate. 


1. Acknowledgments and other Notarial Acts by 
Service Personnel Act. (Report No. 1 on “Suggested 
State War and Postwar Legislation for 1945,” page 19.) 
This legislation extends the authority of commissioned 
officers to perform any notarial act; provides that fail- 
ure to state the place of execution or acknowledgment 
does not render an instrument invalid ; and incorporates 
other improvements in existing state laws dealing with 
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acknowledgments, oaths and other notarial acts, for the 
benefit of servicemen and persons out of the country 
in connection with the prosecution of the war. 

Fourteen of the states (Arizona, Delaware, Georgia, 
Indiana, Kansas, Kentucky, Montana, New Jersey, New 
Mexico, Oregon, Rhode Island, Tennessee, Virginia 
|other than acknowledgments], and Washington) have 
enacted the model act. Fourteen others (Arkansas, 
Connecticut, Florida, Illinois, Iowa, Massachusetts, 
Michigan, Nevada, New Hampshire, North Dakota, 
South Dakota, Utah, Wisconsin, and Wyoming) have 
adopted legislation which answers substantially the same 
purpose, in so far as acknowledgments are concerned. 
Certain of these states, however, and certain others, still 
have limitations or omissions in their laws. These lim- 
itations will be set forth in the Interpretive Statement 
which will accompany the proposal when it is again 
presented to the states in 1946-47. 


2. Airport Condemnation Amendment. (Report No. 
1, page 83.) This proposal is designed to avoid delays 
in executing airport construction projects, by enabling 
the political subdivisions of a state to take possession at 
an early stage of condemnation proceedings. 

Six states (Alabama, Delaware, Florida, Illinois, 
Indiana, and Nebraska) enacted legislation of this type 
in connection with broader aviation legislation, con- 
ferring such powers on either State Aeronautical Agen- 
cies or the political subdivisions. In the case of Dela- 
ware and Nebraska the grant extended to both. In the 
case of Alabama and Illinois the grant was to the State 
Aeronautical Agency. In the case of Florida and Indiana 
the grant was to the political subdivisions. 


3. Airport Zoning Act. (Report No. 1, page 65.) 
This act empowers the political subdivisions of a state to 
prevent obstruction of public airport approaches, by 
regulating the use of property in the vicinity of the 
airports and, where necessary, by acquiring air rights 
and other interests in such property. 

Eleven states (Florida, Illinois, Iowa, Nebraska, 
North Dakota, Oklahoma, Pennsylvania, Tennessee, 
Utah, Vermont, and Washington) adopted this act, 
which will again be presented to the states in 1946-47. 
Three additional states (New York, North Carolina, 
and Wisconsin) by amendatory action, substantially 
accomplished the purposes of this proposal. One terri- 
tory (Alaska) and 10 states (Alabama, Arkansas, 
Louisiana, Maine, Maryland, Massachusetts, Minne- 
sota, New Hampshire, New Mexico, and South Dakota ) 
were previously reported as having acts which were 
“considered clearly adequate,” making a total of 24 
states and one territory having satisfactory [egislation. 


4. Conservators for Missing Personnel Act. (Report 
No. 1, page 1). This act provides for the appointment 
by the appropriate court of conservators of the property 
of members of the armed forces who are missing, miss- 
ing in action, interned, beleaguered, besieged, or captured 
and who have not left adequate powers of attorney. 

Seventeen states enacted legislation of this type (Ari- 
zona, Delaware, Florida, Illinois, Indiana, Nebraska, 
Nevada, New Hampshire, New Jersey, New Mexico, 


North Carolina, Oklahoma, Oregon, South Dakota, 
Utah, Vermont, and Wisconsin). Two states, Kentucky 
and Virginia, enacted such legislation in 1944, thus 
bringing the total to 19. 


5. Exchange of Tax Information Act. (Report No. 
1, page 29.) This act authorizes the federal and state 
governments to exchange information as to returns, 
taxpayers’ lists and tax audits and _ investigations, 
thereby facilitating the enforcement of tax laws and 
reducing the aggregate cost of tax administration, 

Incomplete information indicates that, while intro- 
duced in a number of states, this act was nowhere 
enacted. It will not be carried in the 1946-47 program. 


6. Investment of Public Funds Act. (Report No. 1, 
page 25.) This proposal would enable a state and its 
political subdivisions to invest surplus funds in war 
bonds of the federal government. 

Accurate information on this act, and kindred legis- 
lation, is not available. The very large sums, invested 
by the states and their political subdivisions in United 
States government securities, indicate that such barriers 
to such investment as existed have been substantially 
eliminated. The proposal will not be carried in the 
1946-47 program. 


7. Powers of Attorney Act. (Report No. 1, page 11.) 
This act extends the validity of powers of attorney 
until such time as the attorney in fact, or third parties, 
have actual knowledge or notice of the maker’s death. 
It will serve to prevent the voiding of transactions, 
with attendant legal hazards, in situations where a 
serviceman dies without the knowledge of persons acting 
under a power of attorney executed by him. 

Eleven states (Colorado, Delaware, Florida, Indiana, 
lowa, North Carolina, South Carolina, South Dakota, 
Tennessee, Utah, and Washington) enacted legislation 
of this type. Eighteen states had previously enacted 
such legislation (Aiabama, California, Connecticut, 
Georgia, Illinois, Kansas, Kentucky, Louisiana, Mary- 
land, Michigan, Mississippi, New Hampshire, New 
Jersey, New York, Pennsylvania, Virginia, Wisconsin, 
and Wyoming), bringing the total to 29. This proposal 
will be carried again in the 1946-47 program. 


8. Proof of Wills Act. (Report No. 1, page 7.) This 
proposal provides for the proof of wills where they 
could not otherwise be proved because the subscribing 
witnesses are serving in or present with the armed 
forces, or are dead or mentally or physically incapable of 
testifying, or are otherwise unavailable in the course of 
their military service. 

Twenty-two states enacted legislation paralleling the 
purposes of this proposal (Alabama, Colorado, Dela- 
ware, Florida, Georgia, Illinois, lowa, Maine, Michigan, 
Nebraska, Nevada, New Hampshire, New Jersey, New 
Mexico, North Carolina, South Carolina, Texas, Utah, 
Vermont, Washington, and Wisconsin). Four states 
(Kentucky, Minnesota, Rhode Island, and Virginia) 
had previously enacted such legislation, bringing the 
total to 26. The proposal is being carried again in the 
1946-47 program. 
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9. Revised State and Local Postwar Reserve Funds 
and Planning Acts.’ (Report No. 1, page 51.) Proposed 
in 1943, these acts provided for the creation and main- 
tenance of state and local capital reserve funds for 
postwar construction and for the establishment of plan- 
ning agencies to develop long range programs of post- 
war public works. Revised in 1944, the scope and use- 
fulness of these acts has been broadened to include the 
formulation of public service programs as well as public 
works programs. 

Detailed information is not available on this proposal. 
The Council of State Governments has reported that 
planning commissions exist in all of the states, a very 
large group of which have also created substantial 
reserve funds. The proposal will not be carried in the 
1946-47 program. 


10. State Plane Coordinate System Act. (Report No. 
1, page 31.) This act establishes the legal status of 
the State Plane Coordinate Systems, which provide a 
means for the scientific location and description of land 
boundaries. The systems are based on the work of the 
United States Coast and Geodetic Survey, which for 
over a hundred years has been engaged in determining 
precise geographic positions of thousands of monu- 
mented points throughout the country. 

Eleven states enacted this legislation (Alabama, Con- 
necticut, Delaware, Georgia, Minnesota, Nevada, Ohio, 
Oregon, Rhode Island, Vermont, and Washington). 
Eight states had already enacted this legislation (Loui- 
siana, Maryland, Massachusetts, New Jersey, New York, 
North Carolina, Pennsylvania, and Texas), bringing 
the total to 19. This proposal will be carried in the 
1946-47 program. 


11. Enrichment of White Bread and Flour Legisla- 
tion. (Report No. 2 on “Suggested State War and Post- 
war Legislation for 1945,” page 37.) This recommen- 
dation relates to the enrichment of white flour and white 
bread to meet certain standards of vitamin and mineral 
content, with consequent nutritional advantages to the 
public. 

Twelve states enacted this legislation (Arkansas, 
Georgia, Indiana, Maine, New Hampshire, New York. 
North Carolina, North Dakota, South Dakota, Washing- 
ton, West Virginia, and Wyoming; also Hawaii and 
Puerto Rico). Six states had already adopted such 


legislation (Alabama, Kentucky, Louisiana, Mississippi, 


North Carolina, and Texas), making a total of eighteen 
states and two territories. This proposal will be carried 
in the 1946-47 program. 


12. Evidence of Death or Other Status of Missing 
Persons Act. (Report No. 2, page 8.) This act provides 
that the written findings of presumed death, made by the 
Secretaries of War and Navy, or other authorized offi- 
cers, pursuant to the Federal Missing Persons Act, shall 
be admissible in state courts as evidence of death. The 
proposed legislation also make admissible as evidence, 
official reports that a person is missing, missing in action, 
interned, beleaguered, besieged, or captured, that he 
is dead, or that he is alive. 


1 See also page 216. 


Twenty-three states enacted legislation of this type 
(Alabama, California, Colorado, Delaware, Florida, 
Georgia, Indiana, lowa, Maine, Maryland, Nevada, New 
Hampshire, New Jersey, New York, North Carolina, 
North Dakota, Oklahoma, Pennsylvania, South Caro- 
lina, Tennessee, Vermont, Washington, and West Vir- 
ginia ; also Hawaii). This proposal will be carried again 
in the 1946-47 program. 


13. Flour and Meal Container Act. (Report No. 2, 
page 24.) This act would continue by state law, the 
existing war standardization put into effect by the 
War Production Board with regard to flour and meal 
containers, and would also establish such standardization 
for hominy and hominy grits containers. If steps are 
not taken before the rescinding of the War Production 
Board’s standardization orders, the diversity of sizes 
needed under existing state laws will again require 
millers engaged in interstate commerce to carry large 
inventories of assorted sizes and will result in confusion 
to consumers. 

Thirty states enacted this legislation (Alabama, Cal- 
ifornia, Colorado, Florida, Georgia, Idaho, Illinois, 
Indiana, Kansas, Massachusetts, Michigan, Minnesota, 
Missouri, Nevada, New Hampshire, New Mexico, New 
York, North Carolina, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, South Carolina, South Dakota, 
Tennessee, Utah, Washington, West Virginia, and Wis- 
consin). Three states, Kentucky, Nebraska, and Texas 
already had this type of legislation, making a total of 
33 states. The proposal will be carried again in the 
1946-47 program. 


14. Public Construction, Labor and Material Statistics 
Act. (Report No. 2, page 27.) This act provides for 
the reporting of specified data to an appropriate state 
agency by contractors and subcontractors engaged in 
certain construction projects financed wholly or partly 
by the state or its political subdivisions. The cooper- 
ative pooling of this data by the state agencies and 
appropriate federal agencies will assist in the estab- 
lishment of a statistical record of the employment— 
creating effect of public works, of value in planning 
public works and forecasting public works expenditures. 

Reports on this proposal indicate that it was intro- 
duced in a number of states, but was nowhere enacted. 
The importance of the proposal, in its connection with 
the necessity for improved statistical information in 
all aspects of the national economy, and the growing 
support for this particular proposal, will warrant its 
inclusion in the program for 1946-47. 


15. Purchases of Federal Surpluses Act.? (Report 
No. 2, page 5.) By suspending, in the case of purchases 
frem the federal government, normal requirements of law 
such as the inviting of competitive bids, posting of 
notices and public advertising, this act will permit state 
and local governmental units to take full advantage of 
the sale offerings of federal surplus properties. 

Seventeen states enacted legislation embodying the 
provisions of the above proposal, or otherwise achieving 
substantially the same results (California, Delaware, 


2 See also page 215. 
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Kansas, Maryland, Massachusetts, Michigan, Montana, 
Nebraska, Nevada, New Mexico, North Carolina, North 
Dakota, Ohio, Oregon, Pennsylvania, Tennessee, and 
Washington). Also enacted were statutes of more lim- 
ited scope, or otherwise of interest in connection with 
surplus property: Alabama, Arizona, Arkansas, Colo- 
rado, Florida, Georgia, Idaho, Indiana, Iowa, Minne- 
sota, New Hampshire, New Jersey, Oklahoma, South 
Dakota, Texas, West Virginia, and Wisconsin. This 
proposal will be carried again in the 1946-47 program. 


16. Second Injury Fund Act. (Report No. 2, page 
12.) This act is designed to facilitate the employment of 
handicapped persons by removing the fear of increased 
workmen’s compensation cost to the employer. A special 
fund is established to cover the excess compensation cost 
which may accrue by reason of the existence of a prior 
injury, thereby protecting the employer against dispro- 
portionate financial risk. 

Twelve states enacted legislation establishing Second 
Injury Funds or equivalent arrangements (Arizona, 
California, Colorado, Connecticut, Delaware, Iowa, Kan- 
sas, Maryland, Oregon, Pennsylvania, Tennessee, and 
Wyoming). Through 1944, 20 states had enacted such 
legislation (Arkansas, Idaho, Illinois, Maine, Massachu- 
setts, Michigan, Minnesota, Missouri, New Jersey, New 
York, North Carolina, North Dakota, Ohio, Oklahoma, 
Rhode Island, South Carolina, Utah, Washington, West 
Virginia, and Wisconsin), making a total of 32 states 
having this type of legislation. In addition, in 1945, 
Arkansas, Massachusetts, New Jersey, New York, 
North Carolina, Oklahoma, and Washington took further 
action in this field. The proposal will be carried again in 
the 1946-47 program. 


17. Speed Limits Adjustment Act. (Report No. 2, 
page 20.) This act anticipates that the prosecution of 
the war will require revision by the federal government 
of its recommendation of a 35-mile-per-hour speed limit. 
The Governor, or other appropriate state agency, is 
given authority, whenever the legislature is not in ses- 
sion, and when requested to do so by the President of 
the United States, to change the state speed limit to 
conform to such revision. 

The necessity which this proposal was designed to 
meet, failed to develop due to the changing war situation. 
Little consideration, therefore, was given to it by the 
states. This proposal will not be carried in the 1946-47 
program. 


18. State Food, Drug, and Cosmetic Legislation. (Re- 
port No. 2, page 23.) The Drafting Committee of State 
Officials recommends that a suggestion be made to the 
legislatures of the several states that existing food, drug, 
and cosmetic laws be reexamined with a view to making 
uniform the laws of the several states and of the United 
States so far as may be practical. Attention is called 
to the fact that the Association of Food and Drug off- 
cials of the United States published in October, 1940, a 
Uniform State Food, Drug, and Cosmetic Bill. 

Food, drug, and cosmetic legislation was introduced in 
a number of states. Apparently only the state of Wash- 
ington adopted a full Food, Drug, and Cosmetic Act. 


19. State Veterans’ Service Officer Act.* (Report No. 
2, page 1.) This act establishes in the state govern- 
ment the office of State Veterans’ Service Officer, who 
is charged with the duty of collecting and disseminating 
veterans’ benefit information and assisting veterans, 
their families and dependents, in presenting claims. 

Thirty-two states enacted legislation relating to the 
establishment of Veterans’ Service Officers’ legislation 
in the following categories. In the following states the 
legislation related to the state office: Georgia, Illinois, 
Kansas, Maryland, Montana, Oklahoma, Vermont, 
Washington, West Virginia. In the following states the 
legislation related to the establishment of local (county, 
municipal, etc.) offices: Massachusetts, Michigan, 
Minnesota, New Jersey, Ohio, South Dakota, Texas, 
West Virginia. In the following states legislation re- 
lated to the establishment of both state and local offices : 
Alabama, Arkansas, California, Colorado, Connecticut, 
Florida, Indiana, Nebraska, New York, North Caro- 
lina, North Dakota, Oregon, Rhode Island, Tennessee, 
and Wisconsin. In other states legislation in this field 
was enacted prior to 1945. It is reported by the Council 
of State Governments that all but a few states now have 
some form of Veterans’ Service Office legislation. This 
proposal will be presented again in 1946-47. 


20. Temporary Licensing of Physicians Act. (Re- 
port No. 2, page 15.) This proposal will aid the return 
to civilian life of the many thousands of physicians now 
serving with the armed forces who wish to establish 
practices in states where they are not licensed. The 
regular state medical licensing agency is given discre- 
tionary authority to issue temporary licenses without 
examination to the physicians specified in the act, thereby 
avoiding the delay which present reciprocity provisions 
and licensure requirements may entail. 

This proposal was apparently enacted in but one state, 
Maine. In this case the law does not follow the language 
of the proposal, but is broad in scope and should accom- 
plish the same purpose. In Nevada, a previously exist- 
ing temporary licensing act extended the expiration date 
to June, 1947. The proposal will not be presented in 
the 1946-47 program. 


21. Unauthorized Wearing of Military Uniforms Act. 
(Report No. 2, page 34.) This proposal is designed to 
protect authorized personnel and honorably discharged 
veterans in the lawful wearing of the uniform of their 
services, and to prevent misrepresentation by persons 
not entitled to wear the uniform. It makes it a criminal 
offense for persons other than members of the Army, 
Navy, Marine Corps, State Guard, and similarly au- 
thorized personnel, to wear the official uniform. 

While this proposal was introduced in a number of 
states, it was enacted by few (Colorado, Nebraska, New 
Hampshire, New York, and Pennsylvania). In lowa a 
minor amendment was adopted to the existing legisla- 
tion. This proposal will not be submitted in the 1946-47 
program. 

(Concluded on page 216) 


3 For description of present veterans’ agencies see State Vet- 
erans’ Programs BX-256, Chicago: The Council of State Gov- 
ernments, 1945. $1.00. 
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Significant State Legislation in 1945 
A Summary of Legislative Action 


Editor’s Note: Following are brief accounts of 1945 legislation in six fields of major contemporary interest in 
the states. No attempt has been made to analyze specific enactments. The emphasis is on the general trend 
of legislation. Developments in public health and industrial relations will be described in detail in forthcoming 


issues of STATE GOVERNMENT. 


Surplus Property’ 


Two types of legislation relating to the acquisition of 
federal surplus property were enacted by the states dur- 
ing the 1945 legislative sessions. The first type—relax- 
ation of restrictive requirements of law such as the in- 
viting of competitive bids, posting of notices, and public 
advertising—was contained in the Drafting Committee's 
program of suggested state war and postwar legislation. 
Seventeen states enacted legislation substantially simi- 
lar to the suggested bill while 20 states passed some 
other kind of legislation aimed at the same purpose. In 
one state a bill is still pending; three states reported 
that such legislation was not needed. In the remaining 
states, there were either no sessions of the legislature or 
such legislation did not receive favorable action. Several 
states also took action of a second type, broadly de- 
scribed as laws providing state assistance to political 
subdivisions in the acquisition of surplus property. For 
example, Indiana (Laws 1945, Chapter 219) set up a 
purchasing agency and a revolving fund to buy surplus 
property for political subdivisions as well as for state 
departments and agencies. Washington (Laws 1945, 
Chapter 205) created a $5,000,000 revolving fund for 
the same purpose. New York and Michigan also set up 
revolving funds but for the use of state departments and 
agencies only. Several other states took similar legis- 
lative action and a number of committees were set up 
by governors to secure information with respect to sur- 
plus property for the benefit of both the state and its 
political subdivisions. 


Veterans” 

The most outstanding legislative activity among the 
states during the 1945 sessions was in connection with 
the establishment or reorganization of state veterans’ 
service agencies. Twenty-seven of the states enacted 
legislation of this type thus bringing to 47 the number of 
states which have designated an official state agency to 
collect and disseminate information to veterans and to 
otherwise assist them. In addition, there were hundreds 
of other enactments of veterans’ legislation covering a 
great variety of benefits. These included: (1) hospital 
and domiciliary care; (2) monetary grants to prevent 
want and distress; (3) employment preference; (4) 
land settlement benefits; (5) tax exemptions; (6) 
bonuses; (7) educational benefits; and (8) loans for 
various purposes. A comprehensive report entitled 
“State Veterans’ Programs” has just been published by 
the Council of State Governments, covering veterans’ 
legislation enacted during 1945 by the states. This re- 


1See also Purchases of Federal Surpluses Act, page 213. 
2See also State Veterans’ Service Officer Act, page 214. 


port also describes the Veterans’ Service Office operat- 
ing in each state and summarizes the various programs 
which had been put into effect prior to 1945. 


Unemployment Compensation 


Maximum unemployment insurance benefits were in- 
creased by 25 states and maximum duration of benefits 
was lengthened by 28 states during the 1945 legislative 
session. As a result of legislative action liberalizing un- 
employment compensation the states provided against 
postwar unemployment as follows : 

(1) Weekly benefit maximums of $20 or more pre- 
vail in 27 states in which approximately 78% of 
all covered workers in the nation are employed. 

(2) 13 states, including 4 which held no regular ses- 
sion in 1945 have a weekly maximum of less 
than $18. However, less than 10% of all covered 
workers are in these states. 

(3) Maximum benefit duration of 20 or more weeks 
now prevails in 33 states in which 80% of all 
covered workers are employed. 

The waiting period between job dismissal and benefit 
payments was reduced in six states, Maryland eliminat- 
ing the waiting period entirely. Almost one-third of the 
states extend coverage to persons working for an em- 
ployer of one or more and the majority extend coverage 
to employers of eight or more. 

The financial condition of state unemployment com- 
pensation laws has improved considerably during recent 
years and has reached a total of nearly $7,000,000,000, 
as compared with less than $2,000,000,000 early in 1941. 


Aviation® 

Aviation Commissions were created in a number of 
states in 1945, bringing the total number of state aviation 
agencies to 39. Enabling legislation was passed in most 
states to permit states and localities to participate in a 
federal-state airport construction program. 

Authorization for municipalities to own, construct or 
operate airports was given by six states—Pennsylvania, 
Nebraska, Washington, Arkansas, Minnesota and Flori- 
da. The Nebraska law is typical of many of these new 
laws, giving municipalities the right to acquire, con- 
struct, maintain and operate airports and other air navi- 
gation facilities and to issue bonds and levy taxes for 
their support. 

Technical services for airport development will be 
provided municipalities by two states—Montana and 
West Virginia, in Montana through the newly created 
state aeronautics commission. 


3 See also Airport Condemnation Amendment and Airport Zon- 
ing Act, page 212, and State Aeronautic Department Act, page 
216 of this issue. 
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The North Carolina, as well as the Nebraska law, pro- 
vides clear authority for municipalities to exercise the 
power of eminent domain in condemning land for con- 
struction of airports and landing strips. 

Minnesota adopted one of the most comprehensive 
aviation programs by enacting a group of five new laws. 


Taxation and Finance 


Sales tax measures, enacted by 19 states, amended 
existing statutes, redefined coverage and exemptions, 
and revised methods of reporting sales. Similar revi- 
sions of liquor tax legislation occurred in 16 states, and 
Alabama, Florida, Indiana, Massachusetts, North Caro- 
lina, South Carolina, Utah, and Vermont increased tax 
rates. Legislatures in 26 states revised gasoline taxes, 
and increased rates were authorized in Idaho, Iowa, 
Kansas, and Oklahoma. Income tax legislation was en- 
acted in 21 states. Major changes in state laws occurred 
in Colorado, Maryland, Massachusetts, Minnesota, New 
York, North Carolina, Oregon, and Pennsylvania. 
Emergency cigarette tax laws were extended by most 
of the 1945 legislatures. The Delaware Cigarette Tax 
Law expired May 31, 1945 and new tax measures were 
enacted in Idaho and Massachusetts. 

Insurance tax legislation was considered in several 
states as a result of the United States Supreme Court 
decision in the case of U. S. v. Southeastern Under- 
writers Association et al. (322 U.S. 533). Measures to 
revise insurance taxes so as to provide equal and non- 
discriminatory treatment of domestic and foreign insur- 
ance companies were enacted in Alabama, Arizona, Ar- 
kansas, California, Connecticut, Delaware, Florida, 
Georgia, lowa, Maine, Maryland, Massachusetts, Mis- 
souri, New Hampshire, New Jersey, New Mexico, 
North Carolina, Oklahoma, Oregon, South Dakota, 
Tennessee, Texas, Washington, and West Virginia. 

A significant development ‘in state taxation was a 
Minnesota levy upon aircraft and the property of air- 
line companies using the air over the state. 

Tax study commissions were created by legislative 
action in Indiana, lowa, New Jersey, Oregon, and Utah, 
and specific tax research studies were authorized by the 
legislatures of several other states. 


Urban Redevelopment and Housing 


At least ten states, Arkansas, California, Colorado, 
Connecticut, Florida, Illinois, Indiana, Minnesota, New 
York, Pennsylvania, and Tennessee, enacted legislation 
authorizing municipalities to eliminate blighted areas and 
to assemble land public housing or other city projects. 
The new California Urban Redevelopment Law permits 
cities to condemn blighted areas by eminent domain and 
to secure their rebuilding by private enterprise accord- 
ing to plans developed by the city. Pennsylvania cities 
were authorized to create redevelopment authorities and 
to establish housing projects. The Minnesota legislature 
provided for the eradication of slum areas through the 
formation of neighborhood redevelopment corporations. 
Private agencies, including insurance companies, are au- 
thorized to acquire through condemnation proceedings 
land necessary to undertake a project after 60 per cent 
of the property concerned has been purchased. 

Housing legislation was enacted by California, Geor- 


gia, Illinois, Nevada, New York, Pennsylvania, Tennes- 
see, and Washington. Illinois and Pennsylvania author- 
ized insurance companies to invest up to 10 per cent of 
their assets in housing either by the direct operation of 
housing projects or through loans to housing agencies. 


Public Works and Planning* 

Significant planning legislation was enacted by 14 
states during the 1945 session. New state development 
and planning agencies were created by Arkansas, Min- 
nesota, South Carolina, Rhode Island, Vermont, and 
Washington. New York state provided for the con- 
struction of erosion arresting structures on the At- 
lantic coast and enacted a series of measures to assist the 
state and its localities to finance public works and high- 
way plans and projects. Similar measures assisting local 
public works planning were enacted in California, IIli- 
nois, Indiana, Maryland, Michigan, New Jersey, Penn- 
sylvania, and Washington. 

A large volume of legislation affecting highway con- 
struction was enacted in 1945. California, Indiana, New 
Jersey and New York enacted important measures with 
respect to limited access highways and many legislatures 
supplemented previous highway legislation to enable 
their states to participate in the federal aid highway act 
of 1944. 


State War and Postwar Legislation 
(Continued from page 214) 


22. The “State Aeronautic Department Act.” (Con- 
tained in “Recommended Uniform State Aviation 
Codes” of National Association of State Aviation Offi- 
cials, dated Oklahoma City, Oklahoma, November 13- 
14, 1944.) This is a proposal for the creation of a state 
aeronautics commission or aeronautics department 
headed by a commissioner, to foster aeronautics in the 
state, and with power to: establish a state airways sys- 
tem supplementary to the federal airway system ; coop- 
erate with the federal government, and aid the political 
subdivisions of the state, in the development of airports ; 
develop state owned airports ; prescribe for the registra- 
tion of federal licenses issued to airmen and aircraft; 
license airports, air schools and aeronautic instructors ; 
and enforce the aeronautics laws of the state. 

Twelve states (Alabama, Delaware, Illinois, Indiana, 
lowa, Michigan, Minnesota, Montana, Nebraska, North 
Dakota, Ohio, and Vermont) adopted laws substantially 
following the NASAO proposal. In addition, eight 
states (Florida, New York, North Carolina, Oklahoma, 
Texas, Washington, Wisconsin, and Wyoming) created 
commissions or assigned existing state departments to 
act as aviation agencies, to cooperate with the federal 
government and state political subdivisions in the devel- 
opment of airports and related aviation matters. The 
Council of State Governments reports that 44 states now 
have state aeronautical agencies of one kind or another. 
This proposal is in process of modification and will be 
presented again in 1946-47. 

* See also Revised State and Local Postwar Reserve Funds and 


Planning Acts and Public Construction, Labor and Material Sta- 
tistics Act, page 213 of this issue. 
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Wage Trends and State Employment, 1929-44 


By Harvey M. KArLEN 


HAT HAVE BEEN THE EFFECTS of the various 

W/ crises from 1929 through 1944 on the state 

employee and his pocketbook? Did the money 
wages received vary greatly during this time? What 
was the purchasing power of his paycheck? 

The answers to these and allied questions are found 
in an analysis of the trend of money wages, real wages, 
and the cost-of-living. Using the years 1935 to 1939 as 
a base, indexes were computed both for pay rolls and 
for employees. From these an index of money wages 
was derived by dividing the index of pay rolls by the 
index of employees. The index of real wages was found 
by dividing the index of money wages by the index of 
the cost-of-living published monthly by the United 
States Bureau of Labor Statistics. An average of the 
monthly indexes was taken as a cost-of-living index for 
each year for all states in the United States. 

Employees and Pay Rolls. The actual numbers of state 
employees increased from 297,000 in 1929 to 463,000 
in 1944, with the high of 545,000 in 1941. The index of 
employees in the accompanying table indicates this de- 
velopment and reveals a subsequent decline in em- 
ployees since 1941. In spite of economic conditions and 
because of increased functions state governments con- 
tinued to take on more employees. This tendency was 
brought to a halt only by the demands of the nation’s 
economy in World War II. 


Indexes of Cost-of-Living, Employees, Pay Rolls, Money 
Wages and Real Wages of States, 1929-1944. 


(1935-1939 = 100) 


Year Cost-of- Employees Pay Rolls Money Real 


Living Wages Wages 
1929 122.5 66.3 68.1 102.7 83.8 
1930 119.4 69.0 73.3 103.0 86.3 
1931 108.7 72.3 74.5 103.0 94.8 
1932 97.6 74.6 76.0 101.9 104.4 
1933 92.4 74.8 72.5 96.9 104.9 
1934 95.7 78.3 74.7 95.4 99.7 
1935 98.1 85.0 82.6 97.2 99.1 
1936 99.1 92.6 91.9 99.2 100.1 
1937 102.7 96.0 95.7 99.7 97.1 
1938 100.8 106.1 109.1 102.8 102.0 
1939. 99.4 120.5 120.6 100.1 100.7 
1940 100.2 121.4 127.2 104.8 104.6 
1941 105.2 121.7 131.3 107.9 102.6 
1942 - 116.5 116.3 127.9 110.0 94.4 
1943 123.6 105.8 132.1 124.9 101.1 
1944 125.5 103.1 137.0 132.9 105.1 


Source: Cost-of-living index published monthly in Monthly Labor Review by the U. S. 
Bureau of Labor Statistics. 

State employee and pay roll data from 1929 to 1939 from Civil Service Agencies 
in the United States, A 1940 Census, Civil Service Assembly of the United States 
and Canada, Pamphlet No. 16, p. 10. 

Employee and pay roll data from 1940 to 1944 from Government Employment 
issued by the U. S. Bureau of the Census. 


Pay rolls of the state governments, for the most part, 
have also shown an increase. Actual pay roll figures in- 
creased from $32,000,000 in 1929 to $64,600,000 in 
1944. Except for drops in 1933 and 1942 the index 
of payrolls reveals an almost constant rise. The differ- 
ence of the 1944 pay roll index from that of 1929 
shows an increase of more than 100 per cent as con- 
trasted to a 55 per cent increase in the index of em- 
ployees. 


Trend of Money Wages, Real Wages and Cost-of-Living, 1929-1944 
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LEGEND: MONEY WAGES — — REAL WAGES. . . COST-OF-LIVING —— 


Money Wages. A glance at the accompanying chart 
reveals the movement of money wages during these 
16 years. From 102.7 at the beginning of the period ‘to 
a low of 95.4 in 1934 there was a general decline. From 
here there was a marked increase to 132.9 in 1944, Ex- 
cept for a drop in 1939 this rise was uninterrupted. The 
last year of the study shows an increase of approximately 
30 per cent over the index of 1929, and an increase of 
nearly 40 per cent over the index of 1934. 

Except for the last two years, the rate and character 
of the changes in money wages were never violent. There 
appears to be a greater difference between the groups, 
when these figures are viewed in groups of two years, 
than between the years themselves. This reflects, in the 
main, the policies expressed in the biennial budgets. 

Cost-of-Living. Despite the marked differences in 
the years from 1929 to 1931, the rate and character of 
the changes in the cost-of-living closely approximate 
the trend of money wages. While money wage pay- 
ments were on the increase the cost-of-living showed a 
decrease of 30 per cent from 1929 to 1933. This was 
immediately followed by a rise, and the cost-of-living has 
increased each year—except for a slight drop in 1938 
and 1939—until it reached a level in 1944 of 3 per cent 
above that of 1929. 

The character of these trends indicates that during a 
period of increased living costs coupled with a great 
demand for manpower—1939 through 1944—-changes in 
money wages tend to approximate changes in the cost- 
of-living. When controls are levied on living costs the 
money wage changes may even outstrip them. During 
a period of increased living costs accompanied by an 
adequate labor supply the money wages of state em- 
ployees have been approximately equal to the increments 
of change in the cost-of-living. During a period of de- 
cline in the cost-of-living coupled with a vast surplus 
in the labor market the money wages of state employees 
has shown little tendency to fall. 
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Real Wages. An examination of the chart shows 
the considerable lag between real wages of the state em- 
ployee and the cost-of-living. This was especially notice- 
able during years of sharp change in the latter. Dur- 
ing most of the period the lag has tended to be at least 
one year and after 1940 has been two years. 

The purchasing power of the state employee did not 
equal or exceed the cost-of-living until the depression 
was well on its way. Moreover, at the beginning of the 
period the slight increases of money wages, accompanied 
by a sharp drop in living costs, allowed these real wages 
to approach the standard established by the cost-of- 
living index. When the states did reduce money wages 
the purchasing power of the employee was such that 
over 100 per cent of the commodities included in the 
cost-of-living index could be purchased in 1932 and 1933. 

The real wages revealed slight variation throughout 
the greater part of this period, remaining around 100, 
although a high point was reached in 1940. This was 
followed by a sharp dip in 1942 only to stage a recovery 
in the succeeding years. 

While the purchasing power increased more than 20 
per cent from 1929 to 1944, this increase was only 5 per 
cent after 1940. During these same five years the cost- 
of-living increased more than 25 per cent. 

Conclusions. For the period from 1929 to 1944 the 
number of persons receiving paychecks from state gov- 
ernments showed tremendous increase. The assumption 
of new functions by these employing agencies, especially 
during the depression, induced an uninterrupted in- 
crease of personnel from 1929 to 1941. This growth was 
halted only by the exigencies of war. 

Pay rolls, on the other hand, demonstrated little more 
responsiveness to change. Only in 1933 was there a 
decrease in the amount devoted to personal services in 


_recognition of the economic situation which prevailed. 


The money wages received by state employees also 
showed little tendency to change during the course of 
the years. Even a hasty perusal of the chart reveals the 
low correlation existing between the money wages and 
the cost-of-living. Those movements which have oc- 
curred appear to have been influenced by other than eco- 
nomic factors. Thus, due to the relative stability of pay 
roll policy state employees were better off during the 
depression than almost any other time. This anti-cyclical 
trend would appear even more noticeable if different 
base years had been selected instead of those actually 
used in this study. 

Except for the last few years of the war, the changes 
in the cost-of-living tended to have but little influence 
on the wages received by the state employee. Even dur- 
ing these years the combination of other factors such as 
loss of personnel to the armed services, the higher wages 


‘of defense industries and the federal government, and 


the pressures of organized groups had more weight in 
the determination of wage standards. The need for legis- 
lative consideration of pay policies with as much at- 
tention given to the cost of living as to the specific 
money rate which is paid is apparent. The final criterion 
of the adequacy of state salaries is the extent to which 
they attract and retain the competence of personnel 
which is necessary for the satisfactory performance of 
the approved governmental functions. 


Centralization in New Zealand 
(Continued from page 210) 


The governmental system of New Zealand, in short, 
is strongly centralized. At slight risk of exaggeration 
one is tempted to describe the Dominion’s political 
framework as a central colossus bestriding a confusion 
of localisms. The centralizing trend has been proceeding 
over many decades. All parties share the responsibility 
for it. Plainly this has been politically possible only 
because the people were content to have it so. The 
average New Zealander cares as little about his local 
administration as he is intensely concerned with his 
central politics, and considering the spectacular range 
of central enterprises this is only natural. It is difficult 
in New Zealand to get excited about the majority of 
local bodies, subdivided as they are. The local authori- 
ties must in large part blame themselves for this result. 
Having become weakened by subdivisions, they resist 
attempts at amalgamation. Before the present war the 
Labour Ministry introduced a bill to encourage volun- 
tary consolidation of local bodies and, if necessary, to 
make certain amalgamations compulsory. But the local 
bodies hamstrung the measure. Those with vested inter- 
ests to preserve—elected councilors and appointed local 
government servants—fought for the status quo. Some 
of the most recalcitrant obstruction came from the 
counties. What may euphemistically be called “healthy 
local independence” appears too often under the guise 
of narrow parochialism. 

Nevertheless, the efforts to reorganize the system 
are not being discontinued. A new emphasis is being 
placed on problems of regionalism. In 1939 one of the 
central administration’s experts on local government 
prepared, in co-operation with the local authorities 
concerned, a forward-looking, regional survey of the 
Hutt River Valley, a satellite area of the capital city. 
More recently still in the current year the Organiza- 
tion of National Development, a branch of the Prime 
Minister’s Department which is planning for postwar 
reconstruction, has called into being twenty-two regional 
councils covering the whole of New Zealand and con- 
taining representatives of the principal local bodies and 
economic interests within each area. The councils are 
planning and setting up advisory agencies to elicit a 
common measure of agreement on the future develop- 
ment of their regions. Finally at the last session of 
parliament the Ministry appointed from both sides of 
the House, a select committee to investigate the whole 
question of local government. Of recent months this 
committee has been at work hearing evidence and 
conducting inquiries. 

Rehabilitating the local governments of the Dominion 
will call for extensive re-education of the local bodies 
themselves and of the general public. If the general pur- 
pose and ad hoc authorities of each major region were 
consolidated, it is probable that devolution from the 
center would follow. But this at least is tolerably certain 
in New Zealand, that the fact of overwhelming pre- 
dominance by the central state machinery in the gov- 
ernmental, economic, and social life of the country will 
not be materially altered in the foreseeable future. 
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NEWS AND VIEWS OF BOOKS 


American State Government and Administration, by 
Austin F. Macdonald. New York: Thomas Y. Cro- 
well, 3rd edition, 1945. 655 pp. $3.75. 

DurinG the 13 years since the first edition of this book 
was written, substantial changes have occurred in the serv- 
ices of state government and in federal-state and state- 
local relations. Macdonald’s second edition contains new 
material on state indebtedness on direct legislation, absentee 
voting, federal aid, conservation of natural resources, utility 
regulations, and labor relations. Despite the unprecedented 
developments of the last decade and a half, the author be- 
lieves that the spirit of American government remains un- 
changed. “The federal government has been obliged to 
assume control of many matters thought to be within the 
exclusive competence of the states, yet state government 
continues to function with unabated vigor. The states are 
now spending more money, employing more persons, and 
performing more functions than ever before. In coopera- 
tion with the federal government and with one another they 
have found their new role in our developing federal system.” 

Written primarily as a basic text for the study of state 
government in college and university classes, this book 
should prove useful as a reference source to anyone inter- 
ested in the government of the American states. 


Postwar Fiscal Requirements, by Lewis H. Kimmel and 
Associates. Washington: The Brookings Institute, 
1945. 166 pp. $2.00. 

SINCE ONE of the major problems of the postwar era is 
achieving and maintaining fiscal stability, the authors of 
Postwar Fiscal Requirements have attempted “to estimate 
as accurately as possible the magnitude of financial obliga- 
tions that are being assumed and accumulated” by the gov- 
ernments—federal, state, and local. 

The study indicates that although the ratios of local and 
state governmental expenditures to the total national income 
may be less in 1948-49 than they were in 1940, the federal 
ratio will probably be larger because: (1) major wars are 
followed by a new level of federal expenditures, and (2) 
the number of governmental functions financed wholly or 
partially by the federal government are increasing. 


Production-Wartime Achievements and The Reconver- 
sion Outlook, by J. A. Krug. WPB Document No. 
334, Oct. 9, 1945. 113 pp. 

THIS REPORT presents a general summary of the activi- 
ties of the War Production Board and a discussion of a 
number of the individual problems which have confronted it. 

During the war WPB built up production by providing 
the materials, the facilities, and the manpower. In order to 
achieve this end, the Board was faced with problems “in 
expanding production facilities and in other construction ; 
in aiding such special programs as lend-lease and the 
atomic bomb; in expanding and controlling electric power 
capacity; and in providing and distributing a number of 
important materials and components.” 

Now during reconversion it is confronted with the task 
of demobilizing of controls. The present policy of the 
Board is to get rid of all unnecessary orders and to retain 
those controls which are essential to “an orderly transition 
to peacetime operation. . . . Reconversion means primarily 
a change of customers and the only serious problems are 


whether new customers will buy as much as old and 
whether costs can be held in line with prices.’’ These are 
problems not easily solved, and it remains to be seen 
whether the success of government in mobilizing for war 
can be approximated in promoting a generally satisfactory 
transition to peace. 


State Veterans’ Programs. Chicago: The Council of 
State Governments, 1313 East 60th Street, October, 
1945. 52 pp. $1.00. ; 
“THE PRINCIPAL PURPOSE of this report is to present a 

summarization, by individual states, of recent action taken 

to provide hospital care, loans and grants, rehabilitation 
services, educational opportunities, and other benefits to 
returning veterans of the present war.” 

State Veterans’ Programs lists all of the state service of- 
fices; summarizes, by state, the veterans’ laws in effect in 
1944, presenting in tabular form those programs applicable 
to veterans’ of World War II; and reviews the legislation 
enacted by the 1945 legislative sessions. The appendix con- 
tains a bibliography, a roster of state veterans’ offices and 
administrators, a digest of the Alabama Veterans’ Service 
Office Law, and the text of the Georgia Veterans’ Resettle- 
ment Law. 


Systematic Politics, by Charles E. Merriam. University 
of Chicago Press, 1945, 349 pp. $3.75. 

JN THIS COMPACT volume, one of the most distinguished 
political scientists of our time has developed in systematic 
form the thinking, the methods, and the subject matter of 
politics and, in the words of his publisher, “shows how far 
we have progressed in political action and how much fur- 
ther we might advance in the light of what we now know.” 
Much of the material in Systematic Politics has been de- 
veloped more fully in other of Mr. Merriam’s writings, but 
in this latest book he has brought together the vast amount 
of new and old material from diverse sources under “new 
classifications and lines of arrangement.” 

Writing of the future of government, Mr. Merriam fore- 
sees the continuation of the creative evolution of society 
and of the perfection of governing among the various in- 
stitutions of human association. Of the role of government 
and the forms of social control Mr. Merriam observes: “As 
social and political evolution move along, the quantity of 
social control need not change much from age to age, but 
its forms, types, and lines are altered to meet new needs in 
special periods of tension or relaxation. We now face a 
period of tension. In these critical moments it is important 
to look at control and cooperation systems as they actually 
are, not as we wish they were. Intelligence must follow 
the problem where it leads, through the complicated laby- 
rinths of human life, through interests, ideas, values, emo- 
tions, following the way to such effective forms of coopera- 
tion as will promote the happiness and security of man- 
kind, no matter by what name these forms are called. We 
need not be hypnotized by the labels ‘political,’ ‘economic,’ 
‘social,’ or by ‘anarchism,’ ‘laissez faire,’ ‘collectivism,’ but 
may consider their effects on human. life and happiness. 
Long ago we were warned against putting new wine into 
old bottles. Out of the ferment of modern reason, science, 
education, organization, and technology there will emerge 
new shapes and spirits of cooperation and control, with new 
institutions and values, serving a new civilization.” 
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AROUND THE STATES 


Minnesota Motor Vehicle Division 
Promotes Safety Program’ 


Tue IMPORTANT role played by the Minnesota Motor Ve- 
hicle Division in the promotion of automotive safety has 
heen described in a report by Secretary of State Mike 

Holm. The Motor Vehicle Division licenses and relicenses 

over 90,000 chauffeurs each year. Almost a million vehicles 

are registered annually and the registrations of more than 

250,000 motor vehicles transferred. Through these two 

important contacts with operators the Motor Vehicle Di- 

vision has developed a safety program which is particularly 

significant at a time when the automobile accident rate 
throughout the nation is sharply on the increase. Mr. Holm 
describes the Minnesota program as follows: 

Licensing Chauffeurs—Every applicant for a chauffeur’s li- 
cense must pass a searching examination. It includes: 

a. A physical examination as to sight and hearing, and condi- 
tion of arms, legs, hands, feet, and other parts of the body 
concerned in operating a motor vehicle. 

b. A written examination covering traffic laws, rules of the 
road, and the mechanics and operation of a motor vehicle. 

The examination is carefully designed to eliminate, so far as 

possible, purely academic qualifications, but it tests very minutely 

knowledge of laws, rules, and regulations concerning the opera- 
tion of a motor vehicle. 

Our administration of this feature of our law amounts to an 
educational process. Over 50 per cent of the applicants fail on 
the first examination. The law provides that an applicant may 
take another examination within three months without paying an 
additional fee. To every applicant we furnish our edition of 
the Uniform Traffic Act and Chauffeurs License Law, together 
with safety suggestions. Applicants cannot pass our examina- 
tion without having studied this book. After they do study care- 
fully, they can pass, and do. 

Under the provisions of the chauffeurs license law, chauffeurs 
must renew their chauffeurs’ licenses each year. The applications 
for renewal call for a statement as to their physical condition, 
their driving record during the past year, and other matters 
including their attitude toward the use of intoxicants. If an 
application for renewal raises any doubt in our minds as to 
the applicant's fitness, we correspond with the applicant. Some- 
times he must present a doctor’s certificate, and sometimes he 
must present himself for re-examination. Any apparent evasion 
of the question in regard to the use of intoxicants makes it neces- 
sary for him to sign a pledge that he will refrain from the use 
of intoxicants while employed as a chauffeur. 

Upon conviction of a “major” offense, including the operation 
of a motor vehicle while intoxicated, a chauffeur’s license is 
revoked. If, after the license has been revoked for three months, 
the court in which the chauffeur was convicted so recommends, 
we may issue a limited chauffeur’s license. In issuing a limited 
chauffeur’s license, we issue a badge distinctly different from 
the regular badge in form, so that an enforcement officer at a 
glance can distinguish a chauffeur operating under such limited 
license. With the special badge we also issue a card which sets 
forth in detail the limitations imposed. The chauffeur, under a 
limited license, is permitted to operate only the motor vehicle 
with which he makes his living, and in some cases we impose 
other limitations involving the kind of vehicle that may be 
operated and the traffic conditions where it may or may not be 
operated. 

When reports of minor violations come to our attention so as 


‘In the June, 1945 issue of State GovernMENT (pages 102- 
103) W. H. Cameron, former Managing Director of the National 
Safety Council outlined the state-wide Minnesota Safety Program. 


to indicate a wrong attitude toward the law on the part of a 
chauffeur, we write him a warning letter. Repeaters are called 
to the office to show cause why their licenses should not be 
revoked. Usually through this office conference we are able to 
correct the chauffeur’s attitude. If not, the license is revoked as 
it would be for a major offense. 

Registering Motor Vehicles—Through our contact with the 
owners in connection with the registration and re-registration of 
the motor vehicles, we do what we can to make them safety 
conscious. Each year we display upon the plate envelope an ap- 
pealing safety picture. For a number of years we have been 
using a series of pictures produced by a noted artist employed 
by the National Conservation Bureau, New York. On the reverse 
side of the plate envelope we display a list of safety maxims, and 
we have enclosed safety circulars with our correspondence. 

In the lobby of the office we maintain a large bulletin board 
upon which we display safety pictures and posters. We also 
display large safety posters throughout the department where the 
public comes for various lines of service in connection with 
motor vehicle registration. 


Board of Managers of the Council of State 
Governments to Meet 


THE ANNUAL MEETING of the Board of Managers of the 
Council of State Governments will be held November 16 
and 17 at the Stevens Hotel in Chicago, Illinois. The Board 
is composed of representatives of all of the states, and this 
will be one of the most important meetings the states have 
held. The Board will review the activities and accomplish- 
ments of the states during the war and will outline the pro- 
gram for the Council during the coming year. Included on 
the agenda for discussion will be state activities in the 
fields of reconversion and postwar reconstruction and de- 
velopment; unemployment compensation and employment 
offices, the development of state and national airport sys- 
tems, conservation of natural resources and the develop- 
ment and use of our water resources, veterans’ affairs, tax 
and fiscal policy in the postwar period, postwar military 
policy, the legislative program of the states, and the organ- 
ization and operation of the Council of State Governments. 

Governor Herbert B. Maw of Utah, President of the 
Council, and Senator C. Petrus Peterson of Nebraska, 
Chairman of the Board, will preside over the two-day ses- 
sion, and new officers will be elected by the Board to serve 
during 1945-46, 


Attorneys General To Meet in Florida 

Tue 1945 conrerence of the National Association of At 
torneys General will meet at the Hotel Roosevelt in Jack- 
sonville, Florida on November 27, 28, and 29 as guests ot 
Attorney General Tom Watson and the state of Florida. As 
in previous years, a series of addresses and roundtable dis- 
cussions have been planned. Among the topics to be con- 
sidered are tidewater lands and mineral rights legislation, 
tax problems growing out of the reconversion of war in- 
dustry, insurance problems with particular reference to 
public law 15, and general legal problems arising from the 
end of the war. 

The Executive Committee of the Association for the past 
year has been: Hon. John M. Rankin, President; Hon. 
Greek L. Rice, Vice-President; Hon. William C. Walsh 
(resigned); Hon. A. B. Mitchell; and Hon. Walter R. 
Johnson. 
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WASHINGT 


ON REPORT 


National Guard 


GENERAL GEORGE C, MARSHALL in his monumental report 
released October 10 called for a National Guard “healthy 
and strong, ready to take its place in the first line of de- 
fense in the first weeks of an emergency. . . .””. No doubt 
with this recommendation in mind, the National Guard 
Bureau of the War Department announced the “inactiva- 
tion” of all National Guard divisions and their return to 
the states within a year for an expanded postwar role. 
Postwar plans call for approximately 25 National Guard 
divisions, of which 22 will be infantry and 2 will be ar- 
mored. The Guard will have 85 air squadrons. 

Reactivation of National Guard units under state con- 
trol; federal recognition and the beginning of armory is 
slated to begin next June. Major General John F. Wil- 
liams, head of the National Guard Bureau, pointed out that 
of the 17,752 Guard officers inducted, 13,383 still are in 
federal service and of these 70 per cent are majors or 
higher and only 30 per cent are lieutenants and captains. 
The normal ratio for division is the reverse. 


Public Works 


SENATOR JAMES E. Murray of Montana has introduced a 
measure designed to aid in the stabilization of construc- 
tion by advanced planning of public works. The bill, 
S1449, would create a Construction Policy Board and a 
Public Works Stabilization Committee, both of which 
would advise the President in setting up public-works pro- 
grams timed so as to be accelerated in periods of unem- 
ployment and depression and decreased during periods of 
high-level employment. The bill would also authorize 
$150,000,000 for loans to public agencies for the advance 


planning of public works under Title V of the War Mo- 


bilization and Reconversion Act. 


Surplus Property 

Tue New Surpeius Property ADMINISTRATION is now at 
work putting into effect the revised edition of SPB Regu- 
lation 2 which governs the disposal of surplus property to 
states and their political subdivisions. The substance of 
the Revised Regulation lies in its provision for a “reserved 
inventory” to be set aside for exclusive purchase by state 
and local governments. The first major item thus reserved 
for governmental purchase was a large group of truck and 
bus tires. The same method will be followed in setting up 


reserves of other items which the states desire to purchase. 

In conformance with a suggestion made by the Purchas- 
ing Committee of the Council of State Governments, Sur- 
plus Property Administrator Symington has set up a spe- 
cial division, under a Deputy Administrator, to handle the 
problem of fulfilling legitimate needs of the states and 
their political subdivisons for surplus property. James J. 
Wadsworth, who served for many years in the legislature 
of the state of New York, has been selected to head this 
division. The Council’s Washington office has been in 
close touch with Mr. Wadsworth and state purchasing offi- 
cials are being kept advised of new developments. 

A new regulation governing the disposal of medical and 
educational surplus items to public health and public edu- 
cational agencies is now in preparation but has not yet 
been made public. These two types of surplus property 
are expected to be made available to public agencies at 
substantial discounts. 


Taxation 


On Ocroser 11 the House passed HR4309, the new tax 
bill for next year. In addition to reducing individual and 
corporate tax rates, the bill also would: (1) reduce the 
excess-profits tax to 60 per cent; (2) repeal the capital 
stock tax as of July 1, 1946; (3) end war-time excise taxes 
as of July 1, 1946; (4) repeal the automobile use tax as of 
July 1, 1946; and (5) freeze the payroll tax at one per cent 
for another year. Speedy Senate concurrence is expected. 


Airports 


On Octroser 18 the House passed HR3615, the so-called 
Lea Bill, providing federal aid for the construction of public 
airports. An amendment offered by Representative Evan 
Howell of Illinois, to require that all federal grants be 
channelled through duly-established state agencies, had been 
adopted one day earlier by a vote of 135 to 126. However, 
a roll-call vote was forced when the bill came up for final 
passage and upon reconsideration the Howell amendment 
was defeated by a vote of 185 to 170. Since the bill pre- 
viously passed by the Senate, through the adoption of the 
Brewster Amendment, requires state channelling of federal 
airport funds while the Lea Bill does not, this matter will be 
finally resolved by a Conference Committee composed of 
House and Senate members. Full details on the legislation 
as finally enacted will be reported in the Council's Wash- 
ington Legislative Bulletin. 
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